
APPELLATE CIVIL.

Before Mr. Justice Shephard and Mr, Justice Suhramania Ayyar.

(Ill Appeal No. 179 of 1894.)
C H IN N AR A M A N U JA  A Y Y A N G A R  a n d  o th e r s  (D b fe k d a o t s  1890.

Nos. 2  to 5 ) ,  A p p e l l a n t s , F e b n ia t y  24 ,
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PADMANABHA PILLAIYAN a n d  o t h e r s  (P .L A m T ip p s  

Noj*. 1 to 3 AN D  D e f e n d a n t  No. 1), E e s p o n d e n t s .'^

(In Appeal ISTo. 186 of 1894.)

SO R IM U fH U  P IL L A I a n d  o t h e r s  ( D e p e n d a n t s  Nos. 19 to 21),
A p p e l l a n t s ,

P AD M AN ABH A P IL L A IY A N  a n d  o t h e r s  ( P l a i n t i f p s ) ,  

R e s p o n d e n t s . *

Partnership—Payment to a partner in fraud of his co-partners not a valid 
cliscliarge-~Constritctive notice.

The defendants, ofber than the first defendant, styling themselves the ‘ agricu.1- 
tnral asaooiation,’ entered into three rental agreements, two of them dated April 
23, 1891, and the thu’d dated June 21, 1891, with the plaintiffs and the first 
defendant for the cultivation of certain lands belonging to an undivided family 
of which the jilaintifEs and first defendant were members and took possession of 
and cultivated the said lands.

On the l7th June 1891 an agreement, of which the second defendant had 
notice, was entered into between the plaintiifa and first defendant to the effect 
that the first plaintiff should be the mang^ging member of the family and should 
be entitled to receive the rent and give receipts for the same. Subsequently dis­
putes arising between j)laintiff and first defendant, the other defendants made 
payments of rent to first defendant alone :

EclA, tbat these payments were not a valid discharge as against the claim of the 
plaintifi“s on its being proved that second defendant had notice of the agreement 
of l7th June and that notice to him must be taken to be notice to his partners, 
the other defendants.

By an agreement between the defendants any one partner was empowered to 
take a lease, such lease to be binding on all the partners as if  executed by them. 
The leases werenot signed by the 13th defendant (now represented by appellanta 
19, 20 and 21) who was admittedly a partner and took actual part in the manage- 

®ment of the affairs of the firm after the leases were executed:

# Appeals Nos. 179 and 186 of 1894,



C m x si- Held) that ifc was intenclml that tLe leases shotilcl operate as if all tlie mem-
SA.MAKUJA h&xB liad execnleil Uieia and tl\e vepresentatiYes of ISt-h defeadaiit were
Atyan-oab ,  , ̂ bound,

P a d m a n a b h a  ^
PiMAUAN. A p p e a l s  against the vieorees of S. Gopalacliariar, Subordinate 

Judge of Tinnevelly, in original suit No. 40 of 1892.
Tlie facta of the case were as follower:—

r.

Suit to recorer from defendants 2 to 18 the sum of Rupees 
9,180-6-7, being the balance of rent with interest due for kar 
and pisanam of Andu 1067 (Julj 1891 to July 1892) in respect
of the properties described in schedules I to III under three
separate rent agreements (counterparts of lease) executed by 
defendants 2 to 5 for themselves and on behalf of the other mem­
bers of the agricultural association on 23rd April and 17th June 
1891, in faYour of first plaintiff and first defendant (who are 
unole and nephew). Plaintiffs 2 and 3 are the yoxingex brothers 
of the first defendant, who has been made a party defendant on 
the ground that he has declined to join plaintiffs in instituting 
the suit.

Defendants 19 to 21 were added as representatiyes of the 13th 
defendant upon his death after the institution of the suit.

The plaint sets forth that the family of plainti:ffs and first 
defendant is a joint one, of w’̂ hich first plaintiff is the head and 
manager.

That the properties described in schedules I to III belong to 
the family.

That the properties in schedule I were leased out by first 
plaintiff and first defendant to defendants 2 to 5 as representing 
the agricultural assooiation for a term of nine years from Chittirai 
1066 (April 1891) under a regikered lease deed and counterpart 
passed between the parties on 23rd April 1891.

That similarly the properties in schedule II were leased out 
under similar documents, also dated 23rd April 1891.

That similarly the properties in schedule III were leased out 
under similar documents, dated 17th June 1891, between first 
plaintiff and first defendant- on the one hand and second defendant 
on behalf of the said association on the other.

That defendants 2 to 18 accordingly took up and held posses­
sion of th© properties.

That on 17th June 1891, ie., the date of the third lease, an 
agreement was execiited between first plaintiff and first defendant
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•with the attestation of second defendant and with the knowledge of Chi.vxa- 
the other defendants to the effect that first plaintiff -was the head 
and manager of the family and that the said rent should be paid v. 
to first plaintiff who should give a receipt therefor.

That defendants 2 to 18 have not paid the rent even after 
repeated demand on the Qxpiry of the due dates, and deducting 
the amount credited in plaint, which was eolleeted by Governfiienfc 
by attachment of paddy towards kist, the remaining portion of 
the paddy, money and straw due under the agreements is still due 
and unpaid, and interest is also payable thereon at one per cent, 
since the due dates.

Defendant No. 1 admitted the claim. Defendants 2 to 5 dis­
puted the claim and alleged that the full amount of rent due had 
been paid.

Defendants 6 to 9, 12,15  and 16 plead that, though they joined 
the association originally, in March 1889, they disconnected 
themselves from it with the consent of defendants 2 to 5 and 13 in 
April 1889 alone and executed a release deed subsequently, ie,, on 
March 1892, that they were iiot aware of the leases obtained by 
defendants 2 to 5 and 13, and were not members of the association 
at the time of the leases, that they never enjoyed the properties 
and are not liable for the rent, that defendants 2 to 6 have ex­
ceeded their authority in getting these leases, which are therefore 
not binding on them, that as more than the rent due at the time 
of the said release appears to have been paid up, nothing is due 
from them, and that plaintiffs have impleaded them while fully 
knowing of their disconnection from the association.

The 13th defendant denies his knowledge of the leases and 
enjoyment thereunder, charges tlje asBOciatioii with several irre­
gularities, and states that he had told second defendant that he 
wanted to disconnect himself from the association, and that he 
is not bound by the leases and has been unneoessarily made a 
party.

On 13th defendant’s death, defendants 19 to 21 were Joined as 
hia heirs. They have put in a written statement adopting his 
defence and stating that, in any event, they are not liable after 
his death.

The Subordinate Judge found that with regard to certain 
payments made by defendants 2 to 5 to defendant No. 1, that 
these payments were binding on the plaintiffs. He farther found
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C h i x n a -  a STim of Es. 1,700 had not been paid to the plaintiffs, and
BAMANuJi that defendants were not entitled to a reduction owing to exces’

IK ' sive rain if such excessive rain occurred. The Subordinate Judge
decreed that part of tbs plaintiffs’ claim -was proved and ordered 
payment by defendants 2 to 5 of Es. 3,915-2-8 with interest and 
proportionate costs. The Subordinate Judge exonerated defend- 
ants'̂ G to 12 and 14 to 18 on the ground that they had discon­
nected themselves with the agricultural association previous to the 
leases which formed the subject matter of the present suit, and 
held that defendants 19 to 21, the representatives of 13th defend­
ant deceased were liable for the aforesaid amount with interest
and costs to the extent of the 13th defendant’s share in the assets
of the agricultural association, and that the defendants 19 to 21 
were liable to the extent of the assets, if any, received from the 
estate of the 13th defendant deceased.

Defendants.2 to 5 appealed in appeal Wo. 179 of 1894 and the 
respondents 1 to 3 iiled a memorandum of objections, contending 
that defendants 2 to 5 were not justified in making payments to 
the first defendant without the consent of the first plaintiff.

Sundara Ayyar for appellants.
Krishnasami Ayyar for respondents.
J udgment.—The question is whether the appellants are liable 

on the rental agreements executed by four of the defendants, but 
not executed by the deceased person whom they represent. The 
plaint alleges that the documents were executed on behalf of the 
agricultural association of which the deceased was a member. The 
13th issue raises the question “ whether the defendants 2 to 5 
“ executed the lease deeds on behalf of the defendants 6 to 
“ 18 also ; but there is no finding on that issue. Admittedly it 
is not stated in the documents that the executants were acting on 
behalf of others, nor do they sign in that oapacity.

The only questions argued are with reference to the third issue. 
We see no reason for differing from the Subordinate Judge in his 
finding as to non-payment of Es. 1,700, and in the finding that 
there was no such extraordinary rain as to make the special clauses 
applicable. The finding with regard to this point is that there ivas 
really no payment and no valid discharge. The appeal is diemissed 
with coats.

Judgment on M emorjlndum of Objections :~~It is admitted by 
the second defendant that a month after the arrangement made
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between iiis lessors ho became aware of it, and tliat in February Cuixxa-
1892 the defendant had express notice of the same arrangement.
The Subordinate Judffe also in effect iinds that the defendant was  ̂ ®-

°  P a d h a n a b h a

aware of it from the outset. But he observfts there is no" eyidence rxLLAiYa\-. 
to show that this defendant or his co-lesBeos assented to the arrange­
ment and agreed to pay the rent to the plaintiff only, and 
accordingly he holds that payments made to the first defendant' are 
valid notwithstanding the arrangement, The Subordinate Judge 
is, in our opinion, mistaken in supposing that the assent of the 
leasees was necessary, that otherwise they wore at liberty to dis­
regard the arrangement. A payment made "by a debtor to one of 
hvo joint-creditors, between whom it has been agreed that the other 
only shall receive the sum, cannot, when made with notice of the 
agreement and in defiance of it, be treated as a valid payment in 
discharge of the debt. (See Phillips v. Ologett{\)) Such a payment 
may properly be described as made in fraud of the person who 
was entitled to receive the money. The lessees, other than the 
second defendant, were his partners and must be held to be bound 
by the notice which ho had. The plaintiffs have in their memo­
randum of objections claimed Es. 4,590. They are entitled to the 
sum of Rs. 2,965, notwithstanding that on taking accounts between 
them and the first defendant the latter may prove to bo entitled to 
some part of it. Each party will pay and receive proportionate 
costs. The memorandum of objections is, therefore, allowed.

In appeal No. 186 of 1894, defendants 19 to 21 and heirs of 
defendant No. 13 deceased appealed against the judgment and 
decree of the Subordinate Judge in so far as it a:3ected their 
interest.

Sanhara Menon for appellants.
Kfishnasami Ayyar for respondents.
JUDGMBNT.—The question is whether the appellants are liable 

on the rental agreements executed by four of the defendants, but 
not executed by the deceased person whom they represent. It is 
not denied that the deceased was a partner, nor was it argued in 
the Court below that the executants had exceeded their powers in 
taking the leases. There is satisfactory evidence that the deceased 
took part in the management of the affairs of the firm after the 
leases were taken. By the agreement under which the partners
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CiiiNNA- worked any one partner was empowered to take' a lease and execute 
a t̂akS ’b necessary document, such documents being taken to be binding 

upon all tke partners as if executed by tbem. In result, tberefore, 
Pi/.LAiYAx. it must be taken tkat, filtkougk the other members of the firm are 

not mentioned in the agreements, and did not execute them, it 
was intended that tkey should operate as if all the members were 
parfies to them.

We arc unable to agree with the opinion expressed by Farran. 
J., in RagoonatJulas Gopaldas v. Morarji Jutha(l). In the case 
cited by him {jraltenY, Northern Coal Mining Compani/{2)) it was 
sought to mako tho cestui que trust liable upon a covenant in a 
lease executed by the trustee. There was no remedy at law, 
because the covenant was contained in a deed, and, according to 
tho rules of English law, no person who is not a party to a deed 
can be sued apon the covenant contained in it. All that was 
held was that the landlord could not treat the ccstui quo trust 
as liable to him in equity on the ground of the relation, between 
him and his trustee. There is no relation of that character' 
between tho executants of tho agreement in tho present case and 
tho deceased. We know of no authority for the position maintained 
by Farran, J., that there is an exception in the case of leases from 
the general rule laid down in Bcchham v. B r a l i e { Z ) .  The sugges­
tion that in the case of a lease there is a transfer of property is 
met by the case of mortgage as to which there is no doubt that, 
although executed by one person, it may be binding upon the 
partner or others who have authorized the act (see Juggeewundas 
Keeka Shah v, Ramdas Bnjboohmdas{'ii). There is nothing to 
show an intention to make the executants only liable and to 
exclu.de the liability of the oth r̂ partners. We must dismiss the 
appeal with costs.

Tho memorandum of objections is allowed.
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