458

F=1

LAY REPORTS, [¥0L, ZIX,

APFEULLATE CIVIL.

Before Lr. Jusljpe Subramania Ayyar.

1800, YARIAK PILLAL (PEIITIONEL), APPELLANT,
March 12, L7,
Beptemher14.

2.

INNAST FERNAND (CouvrEr-FErITIoNER), BESPONDENT.
s

Indian Sueeession dct—-Aci N of 1805, s, 246, 28l—~dpplication for letturs of
wdinindstruiton-—Cuareioy ‘,))'i)p.(\!bnding w witl— Bffect of withdrawal of previous
applicaiion jor proluts of sone will without leave fo apply again—Civil Pro-
erdure Code, . 378.

Where a person appliad {or probate of a will hul withdrew the application
beforo the proceedings became contentions :
Held, that bLe Was entitled as caveator to propound the sume will in opposi-

tion o an application for graut of letters of administration to the estate of the
deceased :

Held, further, ‘that though the provisions of the Civil Procedure Code are
applicabls to suits under Act X of 1865, soction 261, still in the present cose, the
application for prohate had been withdvawn before the proceedings became conten-
tious and that, thevefore, section 873, Civil Piocedurs Code, was not applicable,

ArpEAY, against the order of B. Macleod, Acting District Judge
of Tinnevelly, passed on certificato petition No. 15 of 1895,

The facts of this case were as follows 1~ .

The petitioner, the husband of one Santhai Kurusal, who died
on 10th December 1893, applied for & grant of le\;tei'ﬂ of adminis-
tration, to her estate under-section 246 of Act X of 1865. The
counter-petitioner entered a caveat and claimed probate of a will
alleged to have been executed Uy the deceased on the day of her
death. Probate of this will hpd been applied for a month after
her death, hut the petition was withdrawn withont obtaining the
leave of the Court to apply again. On the present petition, the
Distviet Judge ordercd that.probate of the will do issue to the
counter-petitioner with costs.

"The petitioner appealed.

Sundara Ayyar for appellant.

Ramakrishna Ayyor and Seshachariar for Tespondent.

% Appeal againgt Order No. 166 of 1895,



TOL. XIX.] MADRAS SERIES. 59

OrpEr.—The first objection urg
was that, as the respondent (Amw% or} to whom probate of the
will propounded hy him was granted by the Diistriet Court had

ed on hehalf of the appellant

\_

withdrawn without the leave of the Courh to apply aghin a pre-
vious petition for probate of the same will, he was precluded from
making the present application. That »he respondent did apply
once befove is not disputed, though the application itself has not
heen put on the yecord of this caxe. Tn the ovder of the Distrct
Court, dated the 20th September 1884, allowing that application
to he withdrawn, it was deseribed as cne for letters of administra-
tion ; whereas, in the ordev under a}ﬂpeal; it is referred to as an
application for prohate. However this mny be, it is admitted that
the application had reference to the will in dispute and taking that
it is immaterial whether the application was for probate or for
letters of administration, the guestion is whether the appellant’s
objection is goad. Now, section 261 of the Indian Succession Aci
lays down that when in proceedings relating to applications for
probate or letters of administuation contention arises, ©“the pro-
opeding shall take, as nearly as may be, the form of a regular sui$
according to thé provisious of the Code”of Civil Procedure.”

This being so, the argument on behalf of the appellont was
that section 873 of that code, which is based on the rule of public
policy thab it is the interest of the state that there should be an
end to htlgatlon is as applicable to such proceedings as to other
suits. In Trower and Smedley v, Oox(1), which is the only case I
have been able to find as hearing on the point, Siv Jolin Nicholl,
referring {o a similar argument urged before him, admitted that
“in ordinary cases, where the P?lftl&&, being present, declare they
proceed no further, or duly authorize a practitioner to take that
step for, them, the Court, as far as it legally can, will hold them
bound.” The actual decision therc that the.executrix was not
barred from, calling upon the next-of-kin to hring in the adminis.
tration and ve-propounding the alleged will, though her attorney
"had previously withdrawn from the suit after propounding it .and
suffered the next-of-kin to take administration, was reste_d on the
peculiar civcnmstances of the case. The argument on behalf of the
appelant would seem, therafore, to be not'without authority. But

(1) 1 Addams, 225
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assuming the rule of law to be a8 stated on his behalf, it is clear
that the facts necessarvy to warvant its application were not shown
o have existed here. Xor it is only when contention arises that
proceedings in connecticn with probate or letbers of administration

can take the form of suits; but that the proceedings had become
contentions when the respondent withdrew his former application,
there is nothing o prove. The obgectlon in question must there-
fore be held to fail.

'The sceond objection urged was that the evidence adduced on
behalf of the respondent did not establish the genuineness of the
will. But I am unable to asccede to it, as I see no reason to differ
from the District Judge who belicved the testimony adduced on
behalf of tho respondent to the effest that the will was signed
by the deceused when she was of sound and disposing mind. On.
the one hand the ill-feeling which had existed between the appel-
lant and the deceased, who was his wife, and on the other the

friendly terms on which the respoﬂdent, who was her grandson,

had lived with her tend 1o show that the probahilities are in favounr
of the view that the will is true. X

The third and last obj%etion was that it did not appear that
tho attesling witnesses signed the will in the manner required by
gection 50 of the Indian Succession Act. As the evidence stands
now this PUumllthll niust prevail; but there is no reason to think
that tho omission to question the "nttbstmg witnesses on the point
was wilful and intentional. T, therefore, direct the District Judge
to take fresh evidence on the point and submit a finding on it
within a month from the veceipt of this order and objections mﬁy
be filed within seven days from the date on which the, receipt of
such finding is notified in Court?

In compliance with the above order, the District Judge sub-
mitted the following :

Frvove »—With reference to the above order of the High
Court, “§ have the honour to re-submit the vecords in the case
“and to state that, from the depositions of two of the 'attestin.g"
“ witnesses now examined hy me, Iam of opinion that they attested
“the will'in the presence of the testatrix, after the latter had put
“her mark to it in their presence. The provisions of section 50

“ of the Indian Succession Act appear thus to have been complied
“ with in this cage.” *
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On receipt of the above finding the Court delivered the follow-

l;.mmu
ing . o
JUDGMENT :—Accepting the finding, T diemiss the appeal with _Iyvsu
TERNAND,
aoste.
APPELLATE CRIMINAL.
Before Sir drthur J. H. Colline, Kt., Chief Justice, and
My, Justice Pavier.

KARIYADAN POKKAR, 1895.
. Deacember 13.
2. e

KAYAT BEERAN RUTTI *

Criminal Procedure Code, 8. 488—Maintenunce of ehildren—2XMoplahs—
Personal law.

" The right of childrer to be maintained by their actnal father is a statntory
right, and the duty is created by express enactment independent of the personal
law of the partics. If the children are illegitimate, the refnsal of the mather to
gurrender them to the father is no ground for refnsing waintenance. If the chil.
dren are legitimate, the question of the mother’s right to their custody wonld
depend on the guestion whether the parties are governed by Muhammadan or
Marumakkatayam law; because (1) if they are governed by Mulbammadan law,
the mother may have the right to custody until the children attain ihe age of
seven years; (2) if by the Marumakkatayam law, it is donbtful if the father
conld be held to hnve neglected bis doty to maintain his children if they were
actually maintained by tho karnavan of their mother's tarwad who is bound
by law to maintain them. :

CriMINAL REVISION PEYITION under sections 485 and 439 of the
‘Code of Criminal Procedure praying the High Court to revise the
order of A. ¥, Pinhey, Acting Jeint Magistrate of Malabar, in
maintenance case No. 1 of 1895,

The facts of this case appear from the Joint Magistrate’s oxder, -
which was as follows :—

“The complainant, Kariyadan Pokkar, claims maintenance for
‘ the three childven of his sister aged, respectively, 5, 35 and 13
“years. Delendant is willing to maintain the mother and chil-
¢ dren if they live with him.” It appears he has married again
“and is living in the new wife’s houss, and complainant urges

-

¥ Criminal Revision Cage No. 483 of 1885,
54



