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having agreed to compromise subeeqaently fall out, has been keld 
in Ifaruppan v. Hamasami{l) and Appasami v. ManiJcam{2), The 
District Munsif found that Ks. 80 was paid by the defendants as 
consideration for the promised -withdrawal of the suit by plaintiffs, 
but that plaintiffs failed to fulfil their promise. We do not think 
that there is any necessity to consider the validity of the sale deed 
which is said to have been executed. The only question is 'whether 
tho defendants paid the plaintiffs Bs. 80 on the plaintiffs’ promise 
to withdraw the suit. If they did, the compromise ought to be 
enforced.

We must ask the District Judge to return a finding on this 
issue, on the evidence already recorded, within three weeks of the 
receipt of this order. Seven days will be allowed for filing objec
tions after the finding has been posted up in this Court.

1896.' 
August 26.

APPELLATE OIYIL.
He/ore Sir Arthur J .H . Collins, KL, Chief Justice, and 

Mr. Justice Benson.

V E N G A N A Y Y A N  a n d  o t h e r s  ( D e f e n d a n t s ), A p p e l l a n t s ,

EAMASAMI AYYAN ( P l a i n t i e p ) ,  R e s p o n d e n t . '̂

C ivil ProceduTG Code, s. 588, cl. 28—Appeal againai order oj remand— 
Findiiuj of fact—Letters Patent, s. 16,

Where an appeal is preferred against an appellate order under section 588, 
Civil Procedure Code, tlio folding of fact by tke Lower Appellate Court is 
conclusive as between the parties on tlie proper eoiistrucfcion of sections 584 and 
588, Civil Procedure Code. f

There is no appeal under the Letters Patent, s, 15 againisfc au order of a single 
iUUge passed under Civil Procedure Code, s. S88, cl. 28.

A ppeal under Letters Patents, scction 15, from the judgment of 
Mr. Justice Muttusami Ayyar, in appeal against order No, 96 
of 1893.

The facts of this ease were as follows
The plaintiff, sued as reversioner to recover certain movable 

and immovable properties, valued at Es. 2,648, said to have

(1) I.L.E., 8 Mad., 482. (2) I.L.R., 9 Mad., 108*
* Letters Patent Appeal Iso, 55 of 1894,
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belonged to one Sitaramayyan of Sinanipatty in tlie Slvaganga 
Zamindarj, and last lield by Sitaramayyan’s widow, Subba- 
lakshmi Ammal, who died at Sinanipatty in November 1881.

The principal fact in dispute was comprised in tbe first issue, 
vig,, whether the plaintiff is related to Sitaramayyan as alleged 
by him, and is he the next reversionary heir after Subbalakshmi 
Ammal ? Several other issues were framed by tho Subordinate 
Judge, but he dismissed the suit with costs holding with regard 
to first issue that the plaintiff failed to prove that he is the dayadee 
of Sitaramayyan or that there was any common link between 
him and Sitaramayyan so as to eonstitubo him the next heir after 
the death of Subbalakshmi Ammal.

On appeal thO District Judge reversed the judgment of the 
Lower Court, and remanded the suit for trial for a fresh decree 
after findings are recorded on the other issues framed in ihe suit. 
Against this order of remand the defendants filed an nppeal 
under section 588, clause 28, Civil Procedure Code.

Ramaehmdra Ttau Saheb and R m gnchariar  for appellants.
Desiknchariar for respondent.
M uttusam i A yyae , J.— The first issue recorded for decision in 

this case was whether the plaintiff was the next reversionary heir 
of Sitaramayyan, deceased. Tho Court of First Instance determined 
the question against the plaintiff and dismissed the suit without 
deciding the other issues. On appeal the District Judge found 
upon the evidence that the plaintiff was Sitaramayyan’s rever
sionary heir and reversing the decree of the first Court, rema.nded 
the case under section 562 of the Code of Civil Procedure for 
disposal on the other issues. Hence this appeal from the order 
of remand under clause 28 of section 588, Civil Procedure Code. 
It is conceded that the order of remand satisfies the requirements 
of section 662 both in form and in substance. It was held in 
Hamachandm JoisM y. Ilm i K a ssm i{l) that it was competent to.the 
Lower Appellate Court to pass an order of remand under section 
562 when th® Court of First Instance records evidence on all the 
issues and at the final hearing dismisses the suit erroneously on 
isome particular point without expressing any opinion on the other 
issues. It is contended, however, that the Judge’s finding as to 
the plaintiff being the reversioner is contrary to the weight of
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(1) I.L.R., 16 Mad., 207.
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eyidenoe on the reoord and that this Court is bound to consider 
•whether the Lower Appellate Court’s finding is correct. Tlie 
follomng eases were cited at the hearing— r. Imrai{\)^ 
Bhaubah v. Bapaji Ahrahim Khan v. Faimnnessci Bfoi{^),
and Solimi Lai v. Azizunmssa

The question no'W raised for decision was not decided in any of 
those cases,, the only point decided therein being whether the 
decision of the Lower Appellate Court on the preliminary point 
■was on the facts found by it open to any legal objection. I am 
of opinion that section 584 defines the powers of the High Court 
in second appeals and that no reason can be conceived for larger 
powers being conferred in appeals from what is termed an order 
in an appeal, and what is in substance an appellate decree on 
a particular or preliminary point or issue. Sections 588 and 
584 ought to be read together and on so reading them, I *can 
discover no legal foundation for holding that in appeals from 
orders of remand made in regular appeals by District Courts, this 
Court is not bound by the findings of fact on which the decision 
of the Lower Appellate Court rests. Otherwise in second appeals 
preferred from appellate decrees, the High Court would be bound 
to accept the findings of fact recorded by the District Courts whilst 
in appeals from remand orders which are substantially second 
appeals from the decision of the District Judge on appeal on a 
preliminary or particular point, the High Court would not be 
bound to accept the findings of fact. This seems to me to be an 
anomaly.

I dismiss this appeal with costs.

The defendant preferred the present appeal under Letters 
Patent, section 15.

Mangachariar for appellants.
Desikackanar for respondent.
JUDGMENT.—-No appeal is allowed by law in this case.

(1) 675.
(3) I.L.E., 17 Calc., 168.

(2) I.L.R., 14 Bom., 14. 
(4) I.L.E., 7 AU., 136.-


