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APPELLATE CIVIL.

Before Mr. Justice Best and Mr. Justice Subramania dyyar.

NARAYANA KOTHAN (Drerevoant IJo. 8), APPELLANT,
e

KALIANASUNDARAM PILLAIL (Prawrirr No. 2),
ResponpunT.®
Sale in exzecution—Insanity of judgment-debtor intervening before~—Civsl
Progedure Code, ss. 456, 459, 460—Act XXXV of 1858.

A suit was brcught by V. to have it declared that the sale of his property
in execution of a decree was void owing to the fact that subsequent to decree
and prior to sale e has been declared insane under Act XXXV of 1858, The
sepond defendant was the auction purchaser :

Held by Best, J., that objection can be taken under s. 311, Civil Procedure Code,
on the above grounds before the sale has been confirmed and certificate granted.

Held by Subramania Ayyar, J., that these facts only amounted to a material
irregmlarity within s. 811, Civil Prooedure Code, and that the plaintiff must prove
substantial injury.

Seconp apPEaL against the decree of C. Venkobachariar, Sub-
ordinate Judge of Tanjore, in appeal suit No. 824 of 1892,
reversing the decres of V. T. Subramania Pillai, District Munsif
of Kumbakonam, in original suit No. 275 of 1889.

Ramasami Sastri, defendant No. 1, herein obtained an ex-parte
decree on 24th June 1887 against Vythilingam, the first plaintiff,
herein in original suit No. 58 of 1887 on the file of the District
Munsif of Kumbakonam for Rs. 1,198 on the basis of three pro-
missory notes. Ramasami Sastri put the decree in execution.
The District Collector as Agent to the Court of Wards filed a
petition on 22nd October 1888 asking for stay of exeeution on the
ground that Vythilingam was of unsound mind, that he was not
represented by a guardian and that a suit was going to be filed
to have the said decree set aside. This petition was rejected on
22nd November 1888. On 29th July 1889, the Collector brought
the present suit against Ramasami Sastri and one Narayana
Kothan, second defendant, who had purchased Vythilingam’s house
in execution of the said decree, but it was dismissed on 17th April
1890, On [6th July 1891, Vythilingam presented a review
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petition against this dismissal and joined his adopted son as
second plaintiff and the assignee of the decree in original suit No.
58 of 1887 as third defendant. Whereupon the suit was restored
to the file.

Tn the plaint it was alleged that the three promissory notes had
been fraudulently got up by Ramasami Sastri and others, that
Vythilingam was sued on them when he was of unsound mind and
a decree obtained, that, in execution, Vythilingam’s property worth
Rs. 1,000 was irregularly sold for Rs. 100, that, as Vythilingam’s
estate including the property sold was under the Collector’s man-
agement and as he (the Collector) was not made a party either
fo thesuit or to the execution proceedings, the decreeand the sale
were invalid and would not bind him (Vythilingam), and that they
should therefore be set aside.

Ramasami Sastri, first defendant, contended that the suit was
bad for misjoinder of causes of action that the promissory notes were
executed by Vythilingam in his proper senses for sums borrowed
for family purpose, that as the suit No. 58 of 1887 was brought
and deeres obtained after Vythilingam was declared by the District
Court to be sane, the Collector could not ask for the cancellation of
that decree, that, at the {ime when his property was attached in
execubion of the decree, Vythilingam chjected but his objection
waa not allowed, and that there was no reason to set aside the
decree which was properly obtained, or the sale whwh was regularly
conducted.

Second defendant, the auction purchaser, supported the first
defendant. '

Third defendant is the assignee from the first defendant of the
latter’s intercst in the decree in suit No. 58 of 1887. The assign-
ment was made on 14th March 1891 and was accepted by the Court
on 2drd September 1591.

It appeared from the record that Vythilingam Piliai was
found to be insane on 13th March 1883, but was subsequently
certified by the "Distriet Surgeon to have recovered and was
released from confinement.

The Munsif found that (1) on 15th October 1886, Vythilingam
was declarved sane and his property, which was under the manage-
ment of the Court of Wards, was ordered to be restored to him ;
(2) that when oviginal suit No. 58 of 1387 was brought, viz., on 12th
February 1887 and when decree was passed on 24th June 1887
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Vythilingam was sane; (3) that on 25th July 1888, Vythilingam
was again declared to be insane by the District Court, subsequent
to which the attachment and sale took place; (4) that the execution
proceedings were conducted without a guardian being appointed
for bim, but that this only amounted to an*irregularity which did
not vitiate the salein execution. He found that the second defend-
ant purchased dond fide and that there was no evidence that the
property was sold forless than the real value as alleged. He there-
fore dismissed the suit with costs.

On appeal the Subordinate Judge found that the promissory
~ notes sued on in original suit No. 58 of 1887 were binding, but
reversed the decree and set aside the sale. The material portion of
his judgment is as follows :—

“ It is conceded that the first plaintiff was not represented on
“ the rec.rd at the time the execution of the decree was proceeded
“with, He was declared a lunatic and was in the eye of the law
““not capable of acting for himself. He was in the same position
a3 a minor at that time. Under sections 456, 459 and 460, Civil
“ Procedure Code, he should have heen represented by a guardian.
“'The proceedings, thexefors, were null and void being ulire vires.
“ 1t is not, I think, a mere irregularity as noticed by the Distriet
“ Munsif. I am inclined to hold that the Court had no jurisdiction
“to sell the property in the absence of any body to represent
“the defendant on record. See Ramasami v. Bagirathi(l) and
“ Krishnayya v. Unnissa Begam(2) and especially the observation at
“page 400. If, therefore, the Court had jurisdiction, then second
“ defendant is protected and his purchase will be unquestionable
“ within the principle laid down by the Privy Council in Rewa
“ Makton v. Ram Kishen Sing/i(8). The fact that second defendant
“ig a bond fide purchaser, does not, %herefore, affect the present
“question. I differ from the District Munsif on the second
“ question and hold that the execution sale was made without
“ jurisdiction, i.e., without legal authority.”

Defendant No. 2 preferred this second appeal.

Rajagopale Ayyar and Tiruvenkata Chariar for appellant.

Sanharan Nayar for respondent.

OrpER—BEST, § .—The question for decision in this appeal is
whether the Subordinate Judge is right in setting aside the sale

-

(1) LL.R., 6 Mad,, 180. (2 LL.R. 15 Mad., 300. (3) LL.R., 14 Cale., 18,
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held in execution of a decree (in original suit No. 58 of 1887)
obtained by one Ramasami Sastri- against the respondent’s father
Vythilingam Pillai. Appellant is the purchaser of the property
at the said sale.

The Subordinate Judge’s order procoeds on the ground that,
at the time of attachment and sale of the property, Vythilingam
Pillai was a person adjudged under Act XXXV of 1858 to he of
unsound mind and therefore a person who should have been repre-
sented by a guardian ad litei as required by sections 4566 and 460
of the Code. of Civil Proceduve; and not having been so repre-
senbed, the sale must be held to be null and void. "

In Ramasami v. Bagirathi (1) and Krishnayya v. Unnissa
Begam(2), it has been held that even where the judgment-debtor
dies affer atéuchment but before sale, and the sale takes place with-
out making the representatives of the deceased parties to the pro-
ceedings, the sale is illegal and must be set aside. If so, o foréiori
the absence of legal representatives throughout execution proceed-
ings in & case where the judgment-debtor is dead or incapacitated
at the ctate of the attachment, must invalidate the sale. The above
Madras cases have, however, been dissented from by a Full Bench
of the Allahabad High Courtin Sheo Prasedv. Hira Lal(3). See
also Abe v. Dhondu Baii4). But appellant rests his case, not so
much on the above decisions of the High Court at Allahabad and
Bombay as on the ruling of the Privy Council in Rewa Makton v.
Ram Kishen Singli(5), to the effect that, when a Court having juris-
diction orders a sale in execution of a decree, a purchaser of the
property sold is not bound to inquire into the correctness of such
order any more than info the correctness of the judgment upon
which the execution issues. See also Mothura Mokun Ghose Mondul
v. Akhoy Humar Mitter(6) and Rangasami Chetti v. Periasami
Jucali(7), where the law is stated to be that, where the defendant
is a boad fide purchager at a Court sale, any irregularity in the pro-
eeedings, which led to the sale, cannot be relied on as a ground for
setting aside the sale afier /¢ has been confirmed and a certificate
tssued. '

Before it is confirmed objection can, of courss, be taken under
saction 811 of the Code of Civil Proceduze.

(1) LER., CMed, 180. (2) LL.R., 15 Mad., 399.5 (3) L.L.R, 12 All., 440,
(4) LLR., 19Bom, 276.  (5) TLR., 14 Cale,, 18.  (8) LL.R., 15 Calo, 557.
(7) LLR,, 17 Mad., 58. ¢
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Before we can dispose of this appeal findings are required on Naravawa

the following issues :— KOZ;I_“N
(1) Was the sale confirmed and certificate issued under sec- gy;‘;}l‘:\;:};
tions 814 and 316 of the Code prior to objection being taken to the  Prurar
same P
(2) Was the appellant a bond fide purchaser ?

Additional evidence may be admitted on either side and the
findings are to be submitted within a month from the date of the
receipt of this order and seven days will bo allowed for filing
objections after the finding has been posted up in this Court.

SuBraMaNIA AYYAR, J.—The question raised before us is as to
the validiby of the sale of certain immovable property held in
execution of the decree in original suit No. 58 of 1887, obtained
by the first defendant against the first plaintiff, the alleged adoptive
father of the second plaintiff (respondent), the second defendant
(appellant) being the purchaser at such sale.

The contention on behalf of the plaintiffs was that, from a time
prior to that when the property was attached until long after the
sale, the first plaintiff was a lunatic; that the first defendant though
aware of the fact took no steps to bring on record a proper person
to represent the fivst plaintiff in the execution procecdings, but
proceeded with the execution asif the first plaintiff was of sound
mind ; that the property was sold for about one-tenth of its proper
price and consequently the sale could not bind them. That, as
alleged, the first plaintiff was of unsound mind and was not repre-
sented in the execution proceedings which culminated in the sale
are found by both the lower Courts. The Distriet Munsif held,
however, that the latter circumstance made the sale only irregular
and, as it was not shown that the plaintiff sustained any injury
by reason of the irregularity, the sale could not be cancelled. The
Subordinate Judge being of opinion that the absence of any body
to represent the first plaintiff in the execution proceedings rendered
the sale one made without jurisdiction or legal authority, reversed
the District Munsif's decree and set aside the sale,

On behalf of the second defendant, the purchaser, great stress
‘was laid in the Courts below, as well as here, upon the ruling of the
Privy Council in Rewa Mahton v. Ram Kishen Singl(1), where Sir
B. Peacock observed that ¢ If the Court has jurisdiction, a purchaser

(1)LL.R., 14 Cale., 18.; 13 LA., 106,
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‘iz no more hound to enquire into the correctness of an order for
“oxpeution than he is as to the correctness of the judgment on
¢ which the execution issues.” In laying down the rule in the
wide terms just quoted, the judicial committee was, I think, only
repeating the BEnglish law, respecting salos by Court, as it stood
before the passing of the Conveyancing and Law of Property Act
of 1881, section 70 of which provides that “ an order of the Court
“uuder any statutory or other jurisdiction shall not as against a
«purchaser be invalidated on the ground of want of jurisdietion
“ or want of any concurrence, consent, notice or service whether the
“ purchaser has notice of any such want or not.” The prineiple of
the rule laid down by the Privy Council is that, so long as a Court’
is acting within its Jarisdiction, bond fide purchasexs at Court sales
ought mnot to be affected iy errors or irregularities in the decree
or order for sale or other proceedings connected therewith. For,
as observed by Sir Edward Sugden, L. C. in Bowen v. Evans(l).
“Tt would be extremely dangerous to impress upon the minds
“of purchasers under deecrees that that which had escaped the
“vigilance of the Court, its officers and of the Bar would form a
“sufficient ground to set aside 2 sale.” The following passage in
the same judgment may also be usefully quoted as indicating the
extout of protection accorded by law to a purchaser at such a sale.
“ A purchaser has a right to presume that the Court has taken the
“stops necessary to investigate the rights of the parties and that it
“has on that investigation properly decreed a sale; then heisto see
“that this is a decree binding the parties claiming the estate; that
“is to seo that all proper parties to be bound are before the Court
“and he has further to see that taking the conveyance, he takes a
“title that cannot be impeached aliunde. He has no right to call
“yupon the Court to protect himt from a title nof in issue in the
“ cause and no way affected by the decreo: but, if he getsa proper
“conveyance of the estate so that no person whom the decree affects
“can invalidate his title, although the decree be erroneous and
“ therefore to he reversed, I think the title of the purchager oughi;,
“not to be invalidated. If we go beyond this, we shall introduce
“ doubts on sales under the authority of the Court which would be
“ highly misehisvous.”” Looking to the reason of the rule, as ex-
plained in the above extracts, it appears to me that the language

(1) 1 Jo. and Lat., 178,
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of the judicial committee already quoted is to be understood, not
as limited to the circumstances of the porticular case then before
it, but, as intended to lay down a broad rule applicable to judicial
sales in this country.

Applying the rule, thus enunciated, to the present case, the first
point is to see whether the sale was as held by the Subordinate
Judge made without jurisdiction. That the Couxt which passed
the decree in original suit No. 58 of 1887 had jurisdiction to pass it
and that the decree was in force and capable of exeeution when
the sale took place, ave not questioned. The only fact said to
vitiate the sale, as already stated, is that the fixst plaintiff, though
insane, was not, after he became so afilicted, represented in the
execution proceedings. It is difficult to understand how that fact
could be said to have divested the Court of the jurisdiction, which
it unquestionably had, to execute the decree before the firsh
plaintiff lost his reason, whatever other effect such fact may have
upon the validity of the execution proceedings conducted aguingt
him during the period of insanity. I am therefore unable to agree
with the Subordinate Judge that the sale was made without
jurisdiction.

The next point for consideration is how far, if at all, does the
circumstance that the plaintiff was not represented in the execu-
tion proceedings which terminated in the sale, affect its validity.
In dealing with this point, it may be observed that though the
Code of Civil Procedure requires no special notize to be given to a
judgment-debtor of an intended sale of his immovable property, yet
it does not appear to treat such a sale as a purely ex-parte proceed-
ing. Most probably the legislature thought that, as every procla-
mation of sale has under section 289 to he published at some place
on or adjacent to the property to be sold and a copy thereof has
to be fixed up in & conspiouous part of such property (Kalytare
Chowdhrain v. Rameoomar Goopta(1)), the judgment-debtor would
thereby get sufficient notice of the proposed sale. However this
may be, there can be no doubt as pointed by Rénadé, J., in 4Abde v.
Dhondu Bai(2) that the code contemplates the necessity of a judg-
ment-debtor being a party to the sals proceedings. See also the
observations in Skeo Prasad v, Hira Lol(8). The provisions of
the code referred to by the learned Judge show that even after a

(1) LL.R., 7 Calo, 466. *(2) LL.R., 10 Bow., 276. (3) LI.R, 12 All, 440,
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decree the law gives the debtor many reasonable facilities for
saving his property from sale, and if a sale has become inevitable,
the law further enables him under proper restrictions to complain
of irregularities in connection with it if he could show they have
proved prejudicial to hi§ interest. Now how could the interest of
a judgment-debtor, who has become insane after the decree was
passed, be effectually protected in execution, if it is to go on with.
out his being represented therein. And why should the judgment-
creditor in a case like this stand on a different footing from that
ogeupied by a plaintiff or appellant, seeking relief against persons
under such disability, neither of them being allowed by law to pro-
ceod without taking proper steps for the due representation of the
defendant or respondent in the suit or appeal. Though section
463, Civil Procedure Code, is mot expressly made applicable to
execution -proceedings, yet, I think, the procedure laid down
therein ought, in reason, to be followed in cases like the present
also, as otherwise serious harm might be done to judgment-debtors
under such disahility, whose helpless condition entitles them to
peculiar protection at the hands of the Court directing the sale of
their ‘properties in exeeution. I am of opinion, therefore, that
first defendant was bound to see that the first plaintiff was duly
represented in the sale proceedings. And as he omitted to do so
the sale must be held to have taken place without the due observ-
anoe of the requirements of law on the point.

T guch a sale void or is it only liable to be set aside at the
instance of the party affected P We have not been referred to any
direct anthority on this point. In England it is quite settled that
& ocontract by a person of unsound mind is not void, but only
voidable (See Pollock on Contracts, 6th edition, page 89, and the
oases therein cited). When such is the case in respect of transac-
tions into which private parties enter directly with insane persons,
it,is difficult to see how a different rule is to be laid down with
reference to public sales held under the authority of a Court of
Justice, it being of the greatest importance, as Sir Edward Sugden
observes in the case already referred to that such sales should not
be lightly set aside. ~Against this view it may perhaps beurged that
the Indian Jaw as to contracts by persons of unsound mind is
different from the Hnglish law and that such contracts according
to the proper construction of section 12 of the Indian Contract Aot
are void and not merely voidable. It is not, however, necessary in
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this case to express any opinicn on this point, for ‘mssuming for
argnment’s sake that this construction of the section is correct,
the ground on which it rests, viz., incompetency to enter into a
contract, 1s quite inapplicable to procesdings in execution where
property of judgment-debtors, whether competent to confract or
not, is equally liable to he seized and sold. And considering
that in such proceedings Courts could and would hold the scales
evenly between judgment-creditors and purchasers on the one
hend and judgment.debtors on the other, the proper course is
not to treat sales like the present as entirely null, but to hold
that they are liable to be set aside for good cause shown (compare
Jungee Lall v. 8ham Lali(1)). My view isstrongly confirmed by
the general temor of the observations of Mutfusami Ayyar,
J., in appeal against order No. 128 of 1892 where he appears to
cohsider that in cases concerning the validity of sales under the
Civil Procedure Code, the veal question is whether the defect in
the sale to the confirmation of which objection is taken, resulted
in.substantial injury to the party affected by the same, it being,
in the opinion of the learned Judge, immaterial whether the
defect in question is an illegality or something less. I arrive,
therefore, at the conclusion that the sale in the present instance is
not void but only irregular.

The cases of Ramasemi v. Bagirathi(?) and Krishnayye v.
Unnissa Beyam(3) relied upon on behalf of the plaintiffs, are not,
in my opinion, in conflict with the above conclusion, The question
in both cases was whether a sale of the property of a deceased
judgment-debtor without his representative being brought on the
record was valid. This Court held it was,not. After the death of
the judgment-debtors in these eages there was no one that could
be said to have been a party to the“subsequent proceedings held
‘therein, the representatives of the deceased parties not having been
brought on the record; here, however, the judgment-debtor con-
tinued to bo a p;‘i_,rby, though he came under a disability. Conse-

q’uenﬂy these cases do not seern to me to be on all fours with the-

present. Apart from this, the language employed by the Judges
who decided the later of the two cases, is hardly consistent with
- the view suggesbed by the words used by the Judges who decided.
the earlier case. In Kirishnayya v. Unnissa Begam(3), Parxer and

(1) 20 W.R,, 120 ~ (2),LLR, 6 Mad,, 180, - (3) LL.R, 15.Mad,, 399,
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IWiLrinsow, JJ., say that ©The sale without notice to him of
“ property belonging to a person mot a party to the suit was a
“ material irregularity and must necossarily causo him substantial
“injury.” I do not think that I shall bo warrantod in supposing
that in adding tho words “must nceessarily causo him substantial
injury,” the learned Judges intendod to uso tho phraso matorial
irregnlarity ”” to denote something that rendered the salo absolutely
null and void, a sensc so different from tho generally accopted
intorpretation of the term as used in scetions 311 and 312 of the
{ ivil Procedure Code. I doubt whether the learned Judgesintended
to go further than to hold that tho defect in the sale they had
to deal with was frem its nature such as to raiso astrong presump-
tion that it was caleulated to canso loss to the party whose property
was sold without his knowledge (comparc Gur Duksh Lall v.
Juiwahir 8ingh(1)). Morcover in Aba v. Dhondn Bai(2), alrcady
referred to, Jardine and Rdnade, JJ., after considering the above
two enses, treat the sale without the legal ropresontalivo of a judg-
ment-debtor being mado a party as an irregular and not a void
proceoding. '

The thirl and last point to bo noticed i3 that urged on behalf
of 1he second dofondant to tho effect that, upon the view that the
sale was not void, it is not opon to the plaintiffs to impoach it on
the ground of irregularity as he, second defendant, is a dond fide
purchaser aud tho sale has been confirmed and salo cortificato
issued to him.

The facts nocessary to dotermine this point ars not before us.
In concurring with my learned colleague in ealling for the neces-
sary findings [ wish to draw attention to an aspect of the order
confirming a sale that has in my view an important boaring upon
the question of seoond defendant’s bond Ades. I refer to tho oire

cumstance that an order of confirmition is more than a mere
ministerial act, and is & judiolal determination, between the pur-
chaser and the judgment-debtor, that none of tho objections ,on
which the latter could have sought to set aside tho salo befors
confirmation, exist in the particular case (sections 311 and 312,
Civil Procedure Code). Now to hold that the order of confirmation
in the' present case is binding upon the first plaintiff, notwith-
standing the fact that he was not reprosonted at the time it was

() LL.R,, 20 Calc, 599, 2) LL.E, 19 Bom, 276,
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passed as he onght to have been, would be to disregard the prin-
ciplo andi afterum partem. The disregard of even such a principle
seoms to be justifiable, provided it is necessary for the protection
of bond fide purchasers at oxecution sales. But before the second
defendant asks tho Court to uphold an order obtainod in violation:
of so fundamental a rule of judicial procedurc as that stated above,
i¢ is incumbent upon him to satisfy the Court that, notwithstand-
ing the exercise of due diligence on his part, ho was ignorant that
tho first plaintiff had bocome a lunatic; especially, as about the
time the sale in question took piace, he had been declarod to bo
guch under Act XXXV of 1858, and the fact that thero was an
adjudication to that effect appears to have been communicated
to tho Courb executing the decree by the Collactor’s petition, dated
22nd October 1888. Ior, when tho second defendant’s bid was
aoceptod, he, as ono of tho porsons intorested in sccuring a valid
conirmation, became responsible for tho regularity of the subsequent
procesdings and consoquently was, in my opinion, bound to soo
that tho first plaintiff was duly represented therein. From
this responsibility he could not cscaps except by showing that his
ignoranco of the eondition and ecircumstunces of tho tirst plaine
tilf at tho timo of tho sale anl confirmation was not due to any
omission on his part to examine the record in the execution pro-
ceodings and otherwise to meko reasonable enquiries in the matter.
In tho absence of such proof the second defendant would, I think,
fail to establish that he exercised the carc and attention necessary
to make out hoe is o bond fide purchaser as alleged. I agree in
requiring the Subordinate Judge to submit findings on the matter
gpecitied in the judgment of my learned colleague. Should-the
findings be against the second defendant, the Subordinate Judge
should also record a finding upon the contention raised by the
plaintiffs that they sustained substantial injury by tho irregularity
in the sale,

[On return of findings the parties filed & razinama potltxon and
the suit was compromised.]
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