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A P P EfiLA TE  C IVIL .

Boforii 3fr. Jn.'̂ iirc Slirp/tnrd and Hr. Jualici' Hent.

ALAG APPA MIT I)ALT AK (PLAiNTiw.'), Aim-e w.ant,
Sopfcember

26.
SIYARAMASTTNDA.'R.A MTTDALIAJi a n d  o t h e r s  ( B i c f e n d a n t s ) ,  ju iy ^ g .

Responuents.'"
Sn'if f o r  d jip cijic 'p iv form avcii n f (iijrei’ m ciit f o r  }y !r til i fi i i-—A lie ii(ilio ii  o f  tin' DKtnnf/t;- 

m i’yit o f  a ^pvhli-r rh n r ih j— llU'^jnl— Tffccf nj f n r l i a l  Ulp^^/alitii— C iv il  Proceilurii 

C o ii\  s. 2S.

Ill n suit: fov .spocllu; peiioi-inanr;o oL* aia a-gi’eemenh fiu’ jiiirtiLvon, it appeared  

tliafc among'at otlier property f^onsideretT lialile to pfirtit/ioii, w as Llie luik right, of 

a public choultry ami oortaiii otlicr lands alleg-ed to belong- to  tlie sam e charity .

Tlie said luik right had heon sold hy auction to that mombtvi; of th e  fa m ily  who  

bid the hig-liost jiricc aiid was puroliasod by thn plaintiff. On a anifc being' 

brought to cnforco thri tovins of tho arra ngom tiiit:

H d d ,  th at the sale b y  auction  nf tho Im k right '^vap illeg a l, but that as sucli 

illeg ality  did not affect the other tcrnjs of the arrangem ent, it m igh t bo enforced  

as to th e  rest' of the property ;

H eld  further, with reforonce to Hoctiou 2 8  of thn Civil i’ roceduro Codo, th a t the  

third defendant a minor w as pi’operly iuclndcd as a party to  th e anii-, thou gh  ho 

was not a pa rty  to tho arrangem ent.

X̂ PPEAL against the decree of S. Gropalaotariar, Bubordinato Judge 
of Tmnevellj, in original suit No. 36 of 1889,
. Tlie plaintiff and defendants Nos. 1 and 2 are brotkeis.

Defendant No, 3 is tho son of defendant No. 1. The suit was 
brought by the plaintiff against the defendants to enforce, by exe­
cution of a partition deed, tho terms of an arrangement as to 
partition come to hy the brothers in -fehe presence of mediators in 
May 1888 and to declare the rights of the parties. The property 
set forth in the schedules to the plaint included inter (ilia two items,
'VT.z., certain lands,in Vacha.karapatti described in schedule II-B  
and the chattram of Yachakarapatti and the lands attached thereto 
described in schedule II-C. With regard to the other items of 
property set forth in the plaint schedules, the Subordinate Judge 
found them liable to partition, and there was no appeal against this 
finding of fact. Part of the arrangement sought to he enforced 
by the plaintiff was to the effect that the three brothers had agreed 
that the following plaint properties should be sold by auction 
and that to that brother who bid the highest amou2it,»the other 
two brothers should relinquish their right in the property sold,

* Appeal Ho. 33 of 1894.
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A lag ap p a  ttat out of the auction piu-c!io.se money the dobts duo ])y the 
M tjd a lia k  should be deducted and the hcalance if any divided into
SivARAMA- tiiree equal paxfca amongst the throe hrot'Tcrs. The property so

SUNDARA ^  ■ , 1 n
Mudauar. auctioned consisted o f— ^

(1} the private right in the property in schedule II-B ;
(2) the huk und all other rights in the properties in. schedule 
' ' ' II-G ;
(3) Es. 81,700 the sum remaining- iii first dofomlant’s hands

out of the said charity funds ;
(4) tlio outstanding's due in that village.

The auction took place and plaintifi’ purchased for Rs. 7,750. 
There were certain othei' particulars arranged in the draft parti­
tion deed which are immaterial.

The Suhordinate Judge found the arrangement established, but 
held that, inaamuch as it purported to transfer rights in regard to 
the charity properties in schedule II-O and the right of managing 
them to the plaintiff, it was illegal, and further held that, as the 
arrangement could not be upheld with regard to such charity 
properties, the plaintifi was not entitled to any relief ■vrith regard 
to the other properties included in the arrangement. He therefore 
dismissed the suit.

Plaintiff preferred this appeal.
Snhramnnia Ayi/ar and Kmlimmmi Aijyar for appellant.
RamncJiandra Ban Srihch, Bliashjam Ayyangur, JRdmakyuhnd 

AijycLr, T{rHveukcdacJuina‘i\ and Seshnehariar for respondents.
The Court (Mottusa.mi A yyar and Shephaiii), JJ.) made the 

following order ;—
Oedbe.—This is an appeahfrom the decree of the Sabordinate 

Judge dismissing the suit without costs. The judgment of the Sub­
ordinate Judge which, on the- substantial issues of fact (the first, 
second, third and sixth), is in the plaintiff’s favour, proceeds upon 
certain grounds of law upon which also the arguments in the hearing 
of the appeal turned. The Judge’s findings on the facts were not 
questioned. It is found as a fact that by agreement between the 
three brothers a sale of certain properties by auction was effected 
and the plaintiff became the j)urchaser. The terms of the whole 
arrangement are set out in exhibit E. This sale included among 
other things the /mk right of Vachakarapatti choultry, the lands 
attached to the choultry and certain other lands, the kudimram of 
whioK is vested in the family. As to these l̂atter, it is asserted on
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the defendanfcs’ ])ehalf thafc thej'̂  also are part of the charity pro­
perty. There has been no hncling- on the point.

Tho Yachakarapatti choultry is one of several charities man­
aged hy tho family to which tho parties belong. It is admittedly 
a public charity. There is no dh-ect evidence as to the conditions 
hxed by the founder for the management of the choultry and its 
property or for the devolution of tho right of management. In 
the inam stafcemoat made by the plaintilf’s father Thitharappa, 
Ohidanibaranatha, who is described as the lattor’s great grandfather 
and manager of the charity, appears under the heading ‘ namo of 
the original holder.’ In another column it is said. “ the inam was 
granted to my aucestors by the Carnatic Eajahs for the purpose of 
conducting charity in the choultry, &c.” Thitharappa, it appears, 
■̂vas one of three brothers, who, having previously divided among 
themselves their familj property, in ]87J. proceeded to divide the 
family charities. It is recited in tho deed of 26th May 1871 that 
it was at first settled to manage in common the charities attached 
to the family, bat that they had since come to another arrange­
ment with regard to tho same. Under that arrangement the 
choultry now in question fell to the share of the plaintiff’s father. 
He died in July 1877 leaving two sons Alagappa and Sivarama- 
sundra, the plaintiff and defendant Na. 1, and a third, then a 
minor, now defendant No. 2. In  the same year it was agreed 
between the two adizlt brothers that, althougJi tho hnkdarship was 
common to the three, it should be registered in the name of the 
eldest, the defendant No. 1. This is all the evidence adduced with 
regard to the management of the choultry, and it is not likely that 
more would be forthcoming, inasmuch as it appears from the pedi­
gree that the grandfather and the’ great grandfather of Thitha­
rappa each left only one son. Judging from the scanty materials 

' available, we think it must be taken to have been the intention of 
the founder of the choultry that the office of management should 
be held in common by the family of the original holder. No other 
i'ule of succession can well be suggested. The fact that in 1871 a 
division of the charities then belonging to the family took place is 
by itself no ground for holding that any other rule than that above 
stated holds good with regard to this choultry. It was argued 
by the plaintiff’s vakil that, although the office of superintending 
religious or charitabje institutions cannot be alienated like ordi'- 
nary property, it is competent to any one member of the family

A l a g a p p a

M u d a l t a r
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M d j u l i a k .



A i. agappa  interostod to reiioimoe or waiv'e his liglifc in tlie matter ( Manehnram
Mudaliar Pram}tankar{lY), Our attoiition was also called to tlie casos in
SiTABAMA- T,vliicli it lias been lickl that ono person may, l\y force of tiro law
M u d a u a k . of limitation, lose his right to mich an oflice and another may in 

the same manner acquire it. It is true that there is an apparent 
inconsistency in holditig- that by operation of law au alienation 
may bo ejected which cannot bo effooted by au act of the party. 
It may he suggested that tlio explanation lies in the fact that- 
the law of limitation is a law of a general and positive character 
and that no BXom.ption from it is allowed in the ease of charitable 
or religious ofhces. It is well settled that such olHces cannot bo 
alienated by the act of parties. The quostiou thon is whether the 
arrangem'ent made in the present ease amounts to an alienation. 
If it was a mere arrangement for the more convenient manage­
ment of the choultrŷ  reserving to the plaintiff’s brothers their 
right of control, and, if necesdary, of resumption of actual mainigor 
ment, thon it might he said that there avoold be no interference 
with the supposed will of the founder and that the arrangement 
would he lawful. To that extent it seems clear that any copar­
cener j ointly entitled to management may waivo his rights. But 
the transaction now before us is of a very diJferent character. It 
is clearly intended that fchc brothers other than the plaintiff shall 
divest themselves altogether of all right ol: control over the choultry. 
For the future it was intended that the right of management 
should devolve in tho line of tho plaintiff and his heirs to tho 
exclusion of his brothers. In our opinion it makes no difference 
that the alienoe is a member of tho same family (see Iviippa v. 
Dorcmmi{‘i] and Narayam v. llangai^i)). We think the Sub­
ordinate Judge was right in h&lding the alienation to be invalid.

The next question is whether the Judge was right, in conso- 
qnenoe of this ruling and for the other reasons given })y iiim, in« 
dismissing tho suit altogether. His main reason for dismissing it 
%vas that in his view tho stipulation tliat a formal document should 
be drawn up and registered showed that neither party intended t« 
be bound until that was done. 'I'ho Judge refers to Ridyway v, 
Whaftou[4). In our judgment the Subordinate Judge has mis- 
iiudei'stood the law and the observations made in the case cited.
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The plain question is whether in fact the terms ot the agreement 
have been definitivelj settled, or whether the matter rests in the 
stage of negotiation. Here there is no Lloubt that the terms ol; 
the arrangement had been finally cLelerm̂ iied. There was a full 
and complete agreement between the parties, and they mnst, as 
observed by Lord Oranworth, bo buumd by it, notwithstanding that 
ttiey intended to have a formal agreement drawn up.

'rhen it is said that, as pare of the agreement i.s void and triero- 
fore cannot be enforced, the plaintiff ought not to havo a decree 
for specific performance as to the remainder. 13ut for the olier 
made before us by the plaintiff’s vakil there would certainly be a 
dijSioulty in decreeing specific performance in part. The plaintiff 
is by the contract under an obhgation to pay lis. 7,500 as tlio 
price of two pi'opertiea. It is not clear whotLor he has paid the 
money or not. However he is willing to pay it as the price of the 
one property only in respect ol; which the agreement is lawful. 
That being so, no question arises as to tiie apportionment of the 
money between the legal and the illegal parts of the trvmsaotion. 
The plaintiff being content to pay the whole con.sideratiou, we see 
no reason why the defendants should not be compelled to perform 
that part of the eoutract which is lawful. The defendants’ vakil 
could not suggest that there would be anything inequitable in such 
a decree ; he only objected that the p)laintiii''s olfer was not made 
in the Court below. This is a matter with which wo can deal in 
our order as to costs.

On behalf of the defendant No. 3, the minor sun of defendant 
No. 1, a fm'ther objection is taken to the frame of the suit. It 1h 
said that he was improperly made a party to a suit for specific per­
formance, because he was not a ]iarty to tlio contract an,d no other 
canso of action could properly be joined in this riuit. I't is clear 
that again at him there can be no decree for spociftc performance, 
and indeed the plaintilf does not ask for such relief against him. 
But the plaintiff is interested in having him before the Court iu 
order to obtain an adjudication against him as well with regard to 
tho existence of the contract as with regard to Uxo question whether 
the contract is of such a nature as to be binding on him. Tho 
objection that such a decree as is rt-qnired again.st the defojidant 
No. 8 is one which cannot be combined, with a decrec f(?r specific 
perforra.ance against th« other defendants appears to us to be met 

, b}' section 28 of the Code of Civil Procedure. According to that

Alagapî v
M c d a l i a u
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section all persons may be joined as defendants against whom the 
M k d a l i a k  right to any relief is alleged to exist, whether jointly, severally or 
8ivui\.Mi- alternative, in vospect of the same matter. The reasons for
suxiiAKA rt.iviiig this latitude are* explained in Eondurati Bnihray Companii

^ Il'D A n iA K . O «3 T .  i! J T  t.
V. Ttfckv.ril), whore also specific pertonnauco was part of the rehei 
claimed. We observe that this authority is not mentioned in 
Luokumsey OokercU v. Fazulla CamnnWioiii^), a ease somewhat 
resembling the present. It appears to us that tliere is here one 
and the same matter, namely, the coutract between the plaintifl; 
and his adidt brothers, in respect of which ho has aright to relie t' 
against them and also against the minor defendant. It is im­
material that the relief is not the same in both cases (seo Jauo'kmath. 
Mookerjee v. Rainmnjn^u ChuckcrbutU/{o) and Bajdhur Cl/owdhry v. 
Kali KriMna Bhuttachar'jya{4<)). Oortaiuly the present caso is within 
the reason of the rule, for it would bo most inconvenient to leave 
to bo decided in another suit against the minor defondant the 
questions above montioned. O f these questions, the latter has been 
left undetermined, although in the written statement of the minor 
defendant there is an allegation that the arrangement between 
the three brothers is prejudicial to his interests. If the plaintifi' 
dosiros to have any decree against tlie minor defendant, there 
must bo a finding on the issue whether the said arrangement was 
made in fraud of the iiitorests of the minor defendant. There 
must also be findings on the eighth, ninth, tenth and olevonth 
issues.

As to the memoranda of objections, wo see no reason to inter­
fere in the matter of costs, in which the Subordinate Judge has 
exercised his discretion.

The following were the issues sent back for a finding :—
Is item B in second sohetiulo the property of the family or of 

the chattram Y
Are the debts mentioned in plaint schedule true ?
Have plaintilf and second defendant misappropriated properties 

mentioned in the schedule to the first defendant’s written state­
ment ?

Has plaintifi; paid first defendant Es, 1,529-5-4 and second 
defendant Es. 1,598-13-G ?

t h e  INDIAN LAW EEPOKTS. [VOL. xix.

(1) L.R., 2 Ex. D., m .  (2) T.L.K., 5 Bom., 177.
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The Subordinate Judge found that the kudi right belonged to Ahaoappa 
the family and not to the clionltry, that the debts in plaint schedule 
are true, that the misappropriation was not proved and g-avc no 
finding as to the eleventh issue. With regard to the new issue he MnnAUAi;. 
said “ the first defendant must be deemed to have acted as the 
“ niauager in respect of his branch, and in such capacity it was 
“ competent to him to enter into an arrangement for division with 
“ his brothers, and such arrangement is binding on third defeiidaitt 
“ in the absence of fraud or detriment, neitlier of which is proved.”

On receipt of the above finding the ease came on for final hear­
ing before S h e p h a r d  and Beŝ i', JJ.

Krislonamml Ayi/ar for appellant.
Jiamachandra Rnu SaJieb, BJiaslt.yam Ayyfuujur, Ramah'kh'tui 

Ayijar, Tiruven.hatachariar and Sefthackariar for respondents.
J QDGMENT,—The eighth issue raises the question whether the 

family of the parties possesses any interest in the lands comprised 
in schedule II-B. The plaintiff’s contention is that, while the 
meivarcm is admittedly part of the charity estate, the kudwaram in 
those lands belongs to the family. According to the memorandum 
made on the 26th May 1888, the property declared to have been 
purchased by the plaintiff for Rs. 7,750 was the choultry at Yacha- 
karapatti. It is more particularly described in eshibit I) as “ the 
huh right of Yachakarapatti choultry, the lands the registry of

■ which stands in tlie names of Alagappa Mudaliar and Shanmuga- 
sundara Mudaliar in No. 6, the decree razinamah, and all other 
deeds in respect of the said choultry, Ra. 747 being in possession of 
Sivaramasundara Mndaliar, and Rs. 70 from tlie tirvah of Sekana- 
puram and all the lands pertaining to Yachakarapatti choultry 
together with all the rights and privileges thereof.”

The property now claimed as family property consists of the 
lands registered in the names of Alagappa Mndaliar and Shun- 
mugasmidara Mndaliar. The circumstance that they are specifl- 
eally mentioned in exhibit D is regarded by the Subordinate Judge 
as indicating that tliey were not ohattram lands. In our opinion 
the language is equivocal, and, taking exhibit D with exhibit E, 
we do not think that any inference in the plaintiff’s favour can 
be drawn from it ; rather the contrary. Similarly with regard to 
the security bond (exhibit E), the language of it is consistent with 
either view. Seeing that the writer styled himself hukdar, we 
think he might, with perfect honesty, describe the charity lands as
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ALAOAPrA his lands. The fact that he so designates them in such a document 
Mudauar ground for tho inference that ho treated tho lands as hie own
SivABAM.A- osclusion of the right ot the charity. Tho fact is that tho

s d k d a r a  ^

MroAMAn, family treated the charity' and its property as their own.
There is no documoutary ovidenee distinctly showing that the 

family claimed the kudivaram of these lands. No patta or village 
accounts are produced. The Subordinate J udgo refers to the evi­
dence of certain witnesses. The third witness is tho only witnesa 
who has no direct interest iu these lands, ilis  evidence is not 
specific a6 tto the landa in qnestiou; the plaintiff’s vakil was unable 
to show what tho receipts mentioned by him proved. Tlie other 
two witnesses are tlie parties them solves.

The defendant No. 1 says that the lands woro pi’evionsly entered 
ill the name of the chattram and that he was no party to the 
transfer to the names of the plaintiff and defendant No. 2. The 
plaintiff on the other hand is unable to say in whose name the 
lands stood in his father’s time, and he has no voucher to show that 
they stood in his father’s name. He professes not to know how 
they camo to be transferred to himself and the second defendant. 
It cannot therefore loe aceortHng to him that tho transfer was 
made by common consent as the plaintiff’s vakil contends.

"We cannot agree witii the Subordinate Judge in thinking that 
tho evidence as to enioyment proves tbe alleged possession of the 
/cHdivamm by the family*

The result is that we must hold that so much of the agreement 
as relates to the auction sale in consideration of tho fts. 7,750 
cannot be enforced.

As, however, this arrangement ie clearly separate from the rest 
of the agreement, we. see no 'reason why the plaintiff should not 
have partial relief. ’J'here is no dispute as to the findings on issues 
1, 2, 3 and 6. I t  is unnecessary to decide the issues numbered 9, 
10 and 11. The finding on tho new issue is not challenged.

Tho decree of the Lower Court must be reversed and the plain- 
titf must have a decree as prayed except so far as regards the pro­
perty included in schedules II-B  and II-0  attached to the plaint, 
as to wliich property tho plaintiff must bo declared to be jointl}  ̂
entitled to managomont‘With the defendants Nos. 1 and 2.

Undoy the eireumstafrees wo think each party should pay his 
own costa.


