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APPELLATE OITIL.

before Sir Arthur J. E . Collins  ̂Kt.  ̂ Chief Justice, and
Mr. Justice Parl^er.

TH E  SE O EETAEY OF STATE EOE m B IA  (Defekdastt), 189S.
ApPELLAOT, • D eSSrk.

V.

KOTA BAPANAMMA G-ARU (Claimakt), Rbspokdekt.’̂

Forest A ct—Act V of 1882, Madras—Burden of Froof— Shifting of burden of ̂ roof— 
Limitation Act— Act XV of 1877, art. 149.

Portions of certalu land, -vThicli had been taken up by Goverimient as forest 
reserve, ■were claimed by one ’\\Iio liad admittedly been in possession and enjoy- 
mant of them for thirty years. The Cfoverument failed to establish any subsist” 
ing title of its own ;

Heidi (1) that the bnrdon of proof had been shifted on to the Government aud 
had not been discharged and accordingly that the claim should be allowed.

(2) Article 149 of the Limitation Act applies only to suits brought b jj 
or on behalf of, the Secretary of State.

Second appeal against the decree of H. T. Eoss, District Judge 
of Godavari, in appeal suit No. 20 of 1893, reversing the decisions 
of the Forest Settlement-officer, Godavari, in the matter of certain 
claims by the owner of the Gangole estate to various plots of land' 
recently taken as forest reserve belonging to a Government village.

The District Judge decided in favour of the claimant.
This second appeal was preferred on behalf of the Secretary of 

State represented by the Forest officer of the Godavari district.
The Government Pleader (Mr. E. B. Powell) for appellant.
Pattabkirania Ayyar and SriramuU Sasfri for respondent..
JuuGMENT.— The question in th\s appeal is whether the plots 

three and four in the plan which have been taken up as forest 
reserve belong to the Government village of Pedda Kopalli or to 
the claimant’s village of Lakshminarayana devupeta. The District 
Judge found in favour of the claimant.

It is admitted that the two plots have, for the last thirty years, 
been in the possession of the claimant, but th'e Government Pleader 
contends that, under the Madras Forest Act, it is for the claimant to 
anake out his title in the first instance j that claimant has not 
produced his sale-deed, nor has he proved as against Government an

^.Beoond Appeal No. 2 of 1895.
24



Thb S e c r e -  adverse possession of sisty years. It is alleged that tlie Bhutmid 
S t a t e  fL  prove Govorament possession up to 1854, and therefor©

I n d i a  that the presumptioa that clai.maut’s thirty years’ possession con- 
K ota^’b a p a - tinned from au earlier period is rebatted,

NAMMA Gabu. There is, however, a^lear finding of the District Judge in para
graph 15 of hî  judgment that there is no satisfactory proof of 
possession at any timo, or of title, in the G-overnment. "We may 
point out that the limitation of sixty years prescribed by article 149 
of the Limitation Act only applies to suits brought by, or on behalf 
of, the Secretary of State. The presumption of the Madras Poreefc 
Act is that all unoccupied land is at the disposal of G-overnmentj 
but if the land be really occupied when a notification is published 
under section 4, it will be ground for presuming that the occupant 
1b the prinia facie owner and shifting the onus on to G-overnment 
(see the remarks of this Court in the Pcriya Kalrayen case{l)). 
Granted that it is incumbent upon the claimant in the first instance 
under sections 4 to 10 to prove some primd facie ground of owner- 
ship before Government can be called upon to disprove his title or 
prove its own, the onus is certainly shifted when the claimant 
starts with an admitted possession and enjoyment* for thirty years. 
The Government could not compel the claimant to prove sixty 
years’ possession, but must show a subsisting title of its own 
Secretary of State v. Vira Eayan{'l), Secretary of State fo r  India y. 
Bamtti Haji{^) and the presumption in favour of Government is 
only as regards unoccupied land.

Even assuming the Bhubund accounts X  and X I  to be genuine 
documents, exhibit G shows cultivation of these three hamlets in 
1865 by the claimant, and the omission of thoir names in exhibits 
V III and IX  is no moro significant than the omission of JilleUa- 
gudem, which is admitted to belong to claimant. It is not how
ever necessary to consider the documents since the onus has been 
shifted on to Government; and the fi.uding is that no subsisting 
title has been proved.

The District Judge states that there is no dispute as to bounda-" 
jies, and that the tracts comprised in the notification admittedly 
fall within the three hamlets.

The second appeal is dismissed with costs.
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