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VJ5NKATA- whom alone ttie judgment relates. This is also clear from the fact 
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B h u ja istg a  sole exception to the rule, and in all the other cases quoted, the 
question has been as to the succession to married daughter. It was 
expressly laid down in Sencjamalathmimal r. Valayuda Mudali{V) 
that the married daughter only toot a life interest without power 
of alienation, and that, irrespectire of the property being joint, 
the sister would succeed in preference to the htisband ; in other 
words, that the succession would go to the heirs of the mother. 
Taking this view, it is uunecossary to consider the validity of the 
will left by Bamayamma. The appeal fails and we dismiss it 
with costs.

APPELLATE CIVIL.

Before Mr. JusUcs Best and Mr, Judice Suhramania Ayyar.

1895. 
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Peoember 16.

VIRASANGAPPA SHETTI (Plaintifi'), Appellant,

RUD KAPPA SHETTI (Dei’gndant), Eespondent.'-'-'

Hindu, law~Btridhanam—Inheritance hij a ijrand daughter for a limited entafe—■ 
Succession hy heir of last full owmr.

A Sudra (Ling&yat) died in 1826 leaving his proparty to A, B and 0, bis 
daughters, wlio enjoyed it for some time jointly. In ISGO n settlement was made 
by (i) A, the sole surviving daught -̂.r, (ii) D, who was the daugliter of B, and 
(iii) the present plaintiff, who was the only son of 0, and also the stepson of 
D. Under the settlement two-thirdB of the property was given to the present 
plaintiff and the rest was divided between A on tlio one haiid and D and E on 
the other. B was the daugliter of D. Subsequently D and B acquired A ’s shave 
under a deed of gift dated 5th June 1863. D died in 1883. E liad died previously, 
leaTing the present defendant, her husband, and a daughter F ,’who died an infant 
unmarried in 1892. The jjlaiutiff now sued to recover the property w^hich had 
passed to the line of E ;

Held (1) that the settlement of I860 on its trtio construction gave to D and 
E a life interest only in the event of their having no descendants, but an estate 
of inhoritanoo otherwise, and that that disposition‘was valid, and accordingly that 
in the evefit which happened they took a heritable estate ;

(1) 3 M.H.O.E., 312. Appeal N'o, 136 of 1894i.
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(2) that under tlio setfclemciit of 1860 and tlie deed of gift of 18C3 D 
aud E look as joint tenants with benefit of survivoi’ahip, and not as tenants in 
common, and aocordiiigly that D became sole full owner of the propt!rty on. tho 
death of E, -whose husband thtis acquired no title as her heir ;

(3) that P inherited the property, but only for a limited estate, and that 
tlxe plaintiff was entitled to succeed as heir to D, tĥ e last full owner.

A p p e a l against the decree of 0 .  Ohandu Menon, Suboi’diiiate 
Jndge of South. Canara, ia original suit No. 5 of 1892.

Tlie jDlaintiff sued to recover property left by one Kusavva, who 
died an infant without issue in August 1891. • The defendant was 
the father of the deceased.

Tho parties to this suit were Lingayats and Sudras. The 
facts of the case wero admitted and are stated sufficiently for the 
purposes of this report in the judgment of the High Oouxt. 
The relationship of the persons there referred to appears from the 
following table :—-

Virasangappa Shetti 
(died in 1826, leaving three daughterii)

ICusavva Malakavra Dadavva =  Nagappa Shetti *
(died in 187'/) (died before 1860) (died before I860)

* isagappa Shetti =  Nanjav-va 
(died before I860) (died in 18S3)

Virasangappa Shetti 
(the plaintiff).

HudraTva =  Radrappa Shetti
(predeceased her mother) (the defendant)

i
Kuaavva 

(died 1891).

The operative part of the settlement of 1860 (exhibit B), which 
was w'orded as the deed of Kusavva, though it ’jvas signed by 
NanjavTa and Yixasangappa also, wm  ad foEows *.—

On account of the properties valued at Ks. 24,000 resolved 
to be given to the said Nanjavva and her daughter Eudi-avva, 
besides the movable property with Bs. 19,000 which was given to 
them on this date in the shape of gold, silver, bellmetal, copper 
and cash, I have given them out of my immovable property 
situated at Pejawar of Murned magano in Mangalore; taluk, all 
the- lands assessed at Es. 434-2-4, fixing their value atRs. 6,000, 
with the exception of land No. 6 called Kusawa : assessed at 
Es. 26-11-7 and situated in Bolaur village—-tlms making np in 
all properties worth Es. 24,000. And I have made oyer to the 
said Virasangappa Shetti all the other immovable and movable
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properties, as also the garden ■with the storied lionse and out- 
houses therein, forming- a portion of the garden No. 3 of Mangalore 
Kasha bazaar out of Virasangappa’a warg assessed at Es, 16 and 
situated to the south and east of the lane, with the exception of the 
house and garden situated in the north, purchased in auction and 
formerly occupied by â  barber tenant, reserving to myself the 
garden and house now occupied by me and obtained by me on 
mulgeni from the Murgi Mutt people. Hereafter both parties 
should enjoy the respective lands allotted to them and pay the 
Grovernment assessm*ent thereof and conduct the suits, &c., regard- 
ing the respective properties in their possession. Virasangappa 
should conduct without any omission the panchaparva and other 
ceremonies of our family god at Kadamatt as they had been 
conducted hitherto since the time of our ancestors. Either party 
has no right to object that the allotment of the movable and 
immovable properties made by me is unequal. They must not 
through folly waste the properties allotted to their respective 
shares. Either party has no right whatever to alienate, either by 
sale or mortgage, the properties in their possession v̂ ithout the 
co-operation of the other except for the puri)ose of improvement. 
Virasangappa Shetti alone should pay the one year’s interest on 
the debt of Es. TOO due, and also the sum that may be found due 
to ITanaji Shetti on account of the articles purchased from his 
shop. Virasangappa Shetti should also pay tho wages due, if any, 
to the Shanbhogue, the servants and the cooks, according to the 
account. Of the two parties, whichever has not got descendants 
(issue) should enjoy the property for life time only, and then the 
property should be enjoyed by the party having descendants. To 
this effect is the will executed.”

The operative part of the Heed of gift of 1863 (exhibit C) was 
as follows

‘^Eecause I was hving with you up to this time and you were 
looking after my maintenance, and because you should hereafter 
also maintain me dufing the rest of my life-timo and perform the 
customary obsequies and ceremonies after my death, I have made 
over to you by way of gift the aforesaid garden with the storied 
house therein now occupied by us and which had been obtained 
on Maulza (for value) mulgeni from the Murgi Mutt people on, 
payment of Rs. 690, together with the five documents relating 
thereto, to wit . . . . . . . . .
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“ You and your descendants, from generation to generation, 
shall enjoy (the same) and shall pay the annual mulg-eni of Es. 10 
to the Murgi Mutt. To this effect is the gift deed executed by 
me out of my own free will.’^

The Subordinate Judge dismissed the suit. The plaintiff pre­
ferred this appeal. ’*

Bhashyam Ayyangar and Narayana ll’au for appellant.
Eamachanclra Man Bahch for respondent.
J udgment,— One Virasangappa, who originally held consider­

able property, including that in litigation in the present suit, 
by his will dated 10th January 1826 devised it to his daughters 
Kusavva, Malakavva and Dadavva on terms and conditions which 
it is unnecessary to state fully. It is sufficient for our present 
purpose to say that he directed that the three ladies should live in 
union and enjoy the property jointly, and that, if they should find 
it inconvenient to do soj the same should be divided into four 
shares, of which Eusavva and Malakavva should each take one 
share and Dadavva and her husband the remaining two shares. 
Up to 1860 no separation took place, but in September of that 
year an arrangement was made, which was brought about by 
Kusavva, and to which all the descendants of Virasangappa that 
were then alive were parties, they being (i) Kusavva, the eldest 
daughter; (ii)- Nanjavva, daughter of Malakavva, the second 
daughter, who had died before that time; (iii) Nanjavva’s daughter 
Eudrawa; and (iv) the plaintiff (appellant), the only son of 
Dadavva, the youngest daughter of the testator, she also having 
died before 1860. The arrangement was not a -mere partition in 
accordance with Virasangappa’s wUl, but a transaction which went 
beyond it, as the plaintiff thereunder got, as the representative of 
the third daughter’s branch, more than two-thirds of the proper­
ties instead of half,, which was his proper share under the wiU. 
Exhibit B, which evidences this transaction, after referring to the 
will of Virasangappa, the marriage of Dadavva, as the first wife of 
Nagappa Shetti, and, after her death, that of Nanjavva, daughter 
of Malakavva, as his second wife, the birth of children to him, 
viz., the plaintiff by Dadavva and Eudrawa by Nanjavva, states 
that, for the prevention qf disputes among the parties, it was 
agreed and arranged that, excepting a house and a gax’den obtained 
on mulgeni by the first daughter Kusavva and reserved to her, 
movables worth Es. 19,000 and immovables valued at Es, 5,000
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were to "be taken by Nanjav  ̂a and Euclravva, and that the rest of 
the properties -̂ 'as to go to the plaintiff. It also provides that 
whichever of these parties has no descendants should enjoy the 
properties allotted to him or her for life only, and then the same 
should go over to and be enjoyed by the party having descendants. 
Three years after this arrangement, Kusavva made a gift, under 
exhibit C, of the house and garden which she had reserved to 
herself, to Nanjavva and Rudravva. These properties, as well as 
those granted to them under exhibit B, were, on the death of 
Nanjavva, the survivor of the grantees, held by her granddaughter 
Kusavva till her death in 1892. The question at issue is, who is 
entitled to succeed to these properties left by the last-mentioned 
lady, she having died unmarried.

The plaintiii’s case, as put before us, is as follows ;— The grant 
under exhibit B was to Nanjavva alone, Eudravva her daughter 
being mentioned therein only to indicate that the estate granted 
was not a life estate, but one of inheritance. OnNanjavva’s death, 
Kusavva, her granddaughter, inherited the property, Eudravva 
having predeceased Nanjavva. The interest taken by Kusavva in 
the property thus inherited by her was only a limited interest 
similar to that taken by a woman in an estate inherited by her 
from a male. Consequently on Kusavva ŝ death, the succession 
should be traced from the last full owner Nanjavva, and there 
being no nearer heir than the plaintiff, he is entitled to the pro­
perties in question either as Nanjavva’s co-wife’s son or as her 
husband’s sole sapinda, the defendant (respondent) Kusavva’s father 
not being, as Nanjavva’s son-in-law, entitled under the Hindu law 
to claim the same. Further, if it should be found that the grant 
under exhibit B was not to Nanjavva alone, but to her and Eu­
dravva, as is contended on behalf of the defendant, even then the 
plaintiff is the party entitled. Eor in this case, as well as under 
exhibit G, Nanjavva and Eudravva took as joint tenants and con­
sequently, on Eudravva predeceasing Nanjavva, the whole vested 
by survivorship in the latter to whom ho is the heir.

The case for the defendant is that exhibit B conferred on 
Nanjavva and Eudravva only a lifo interest in the properties with 
remainder to their descendants. Kusavva as their descendant 
took not as Nanjavva’s heir, but directly under the instrument as 
grantee.. Consequently the succession is to be traced from her, 
and the defendant, her father, and not the plaintiff, is her heir. It
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was also urged that, if tlie above contention be held to be unsus­
tainable, and if it be found that Kusavva took only by inheritance, 
then the estate which she thus took was a heritable one and con­
sequently the defendant succeeded to the same. Should this con­
tention also fail, it was argued lastly that the plaintiff’s claim 
should be held unsustainable so far at least aa a moiety of the pro­
perty granted under exhibit B as well as that given under exhibit
0 is concerned, inasmuch Nanjayva and Rudravva took as ten­
ants in common and the latter’s share passed first to her daughter 
.Kusavva and̂  even assuming this lady took only a limited interest 
under the law as contended by the plaintiif, it passed after her 
to the defendant, the last full-owner Rudravva’s husband and heir.

In these circumstances the points which arise for determina­
tion are—

(i) As to exhibit B—
Was the grant to Nanjavva alone, or to her and Eu» 

dravva ? Did the grantee or grantees take only an 
estate for life, or a heritable estate ? If the grant was 
to both, did they take as j oint tenants ?

(ii) As to esMbit G—
Did the donees take as joint tenants ? •

' (iii) If Kusavva took any property as Nanjavva’s heir, what 
interest did she take as su oh heir ?

Now as to the first point arising with reference to exhibit B, 
it is quite clear to us that the grant was not to Nanjayva alone, 
but to her and Rudravva. Exhibit B distinctly says so. And 
the evidence shows that the plaintiff as well as the other parties 
were also of that opinion. For, when some of the property set 
apart under exhibit B had to be mortgaged in 1878, the instru­
ment of mortgage was executed by both Nanjavva and Rudravva 
as owners, and the plaintiff signed the instrument as a witness. 
We are unable, therefore, to uphold the plaintiff’s contention with 
reference to thia point.

Passing on to the next point, we have, after a careful consider­
ation of the language of exhibit B and the circumstances in which 
it came to be executed, arrived at the conclusion that it gave' a 
life-estate to Nanjavva and Rudravva only in the event of their 
having no descendants, but an estate of inheritance otherwise — a 
disposition perfectly valid in law (see Mayne’s Hindu Lau\ 5th 
edition, paragraph 382, and the cases therein cited). And as they
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had in Kasavva a descendant, tlieir estate must be held to have 
been a heritable one to which Kusavva succeeded by inheritance. 
This was also the view taken in suit No. 33 of 1883 instituted by 
the present plaintiff against Kusavva and the present defendant 
whereby he sought to eject Kusavva on several grounds, one of 
them being that Nanjavva and Rudravva took only a life-estate. 
In dealing with this contention the Subordinate Judge who tried 
that suit found in unmistakeable terms that “ Nanjavva and Ru­
dravva jointly took an absolute estate.” On appeal to this Court 
the learned Oliief Justice (Sir Charles Turner) and Muttusami 
Ayyar, J., agreed with the Subordinate Judge as to the construc­
tion of the document in question, thougli it must be admitted 
that the passage in their judgment which immediately follows this 
expression of their concurrence with the Subordinate Judge is some­
what ambiguous. We think, however, that we are justified in 
holding that the learned Judges did not intend to lay down'̂ that 
Kusavva took directly under exhibit B, even if that document were 
susceptible of a construction different from that put upon it by us, 
as it is clear that, not having been in existence at the date of the 
instrument, she was precluded from so taking by the well-estab­
lished rule of Hindu law that a grantee or donee must be a person 
capable of taking when the transaction begins to operatê  and must, 
either in fact or in contemplation of law, be then in existence. We 
are confirmed in this view by the circumstance that in the conclud­
ing portion of the paragraph of the judgment wherein this question 
is discussed, the learned Judges speak of Kusa.wa “ as entitled to 
inherit the property set apart for these ladies and their descendants 
by this instrument.’^

We must, therefore, hol  ̂ that the interpretation put by the 
learned Judges upon exhibit B is in accordance with the view now 
adopted by us.

Coming now to the third point, we may conveniently consider 
together that and the question raised with reference to exhibit 0. 
We think that the plaintiff’s contention is sound. Considering 
that the manifest object of the arrangement under exhibit B was to 
secure the enjoyment of the properties to jSTanjavva and Rudravva 
and their descendants, and in default of any such descendant, to 
the plaintiff and his descendants, it seems to us more likely that 
the intention was that, in the event of either of the female grantees 
dying in the lifetime of the other, the share of the deceased should



pass to tlie survivor. (Compare Vydinada v. Nagammdl) (1). We yi â- 
see nothing in tlie ciroumstances of the arrangement or the terms 
of the instrument to show that a tenancy in common was intended. «•
Nor was it otherwise in the case of the gift under exhibit C. For s h e t t i .

considering that the donor was the very Î ady who brought about 
the arrangement evidenced by exhibit B, considering also that the 
donees were mother and daughter, and further that the donees 
were, as stated in the document itself, under an obligation to main­
tain the donor during the rest of her life-time, it appears to u b  that 
what was in the contemplation of the parties was a joint tenancy.
If, on the other hand, it be supposed that they took as tenants 
in common, it might well have happened that Rudravva’s share 
would, even in the life-time of the donor, have passed to a com̂  
parative stranger had she died leaving only her husband and no 
issue, she having, as a matter of fact, predeceased the donor. That 
a tenancy which might possibly result in Buch a devolution was 
intended seems to us improbable.

In our opinion, therefore, on Eudravva ŝ death, her share in 
all these properties passed by survivorBhip to, Nanjavva, who thus 
became the sole full owner of the whole estate, and it follows 
that the defendant’s claim to a moiety on the ground that he is 
Eiudravvâ s heir is unsustainable.

We have now to deal with the last point, which relates to the 
nature of the interest taken by Kusavva in the property in ques­
tion. If she’took a heritable estate, the plaintiff must fail; but 
if, on the other hand, she took a limited estate, he must succeed.
The contention on his behalf is that she took only a limited 
interest, since in this Presidency property inherited by a ■woman 
even from another woman, is not.the former’s stridhanam, and 
since in stridhanam property alone a woman takes an estate of 
inheritance; and the contentidti on behalf of the defandant is that 
the property in question was Kuaavva’s peculiar property. In 
Sengamahthammal v. Vehyuda Mudali(2) the question arose as to 
property which devolved upon a daughter from her mother, and it 
was held by Bittleeton, O.J., and Ellis, J., that the estate did not 
become the daughter’s stridhanam. On behalf of the defendant, 
however, we have been referred to the decision in C.M.A. No.
130 of 1890 (Narasayya v. Venkayya{3)) which no doubt is in the
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(1 )  n .  M ad., 258. (2) 3 M .H .C .U ., :312. (3) 2 M a il  L .J ., 149 ,
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defendant’s favour. But we find that, though, this case was dis­
tinctly bcfoie tho Division Bcnoh which decided MuUanqi Am)nanna 
V. Cliinna Kamayi/a{l)^ yet it was there held that property to 
which a woman siioeeeds as the heir of another woman does not 
heeome the successor’s stjjidhanam.

The learned fTakil for the defendant strenuously maintains that 
the rule laid down in Narasayya v. Venliayya[2) referred to ahove 
is in accordance with the Mita,kshara, the leading authority in 
this Presidency, and though the passage in section X I  (2) .of 
that Vv̂ork̂ which incliidea inherited property under the head of 
stridhanam, has heen held not to lay down the law correctly as 
to property inherited by a woman from a male, yet there is no 
good ground for overruling its authority in respect of property 
inherited from a female. There would he some force in this 
argument if the view that, notwithstanding that the language 
of YijnanBBwara in the passage in cjuestion is hroad and general, 
the author did not really intend to include in his description of 
stridhonam what passes by inhejitanco from a male to a female, 
were well founded. For in that case it might be urged with some 
show of reason that the authority of the Mitakshara on the point 
at issue now ia not necessarily affected by the decision laying down 
that property inherited from a male is not stridhanam. But that 
view has been shown to be clearly erroneous by Messrs. West and 
Biihler (Digest, 3rd edition̂  pages 269 and 272), Dr. Gooroodas 
Banerjee (Marriage and Stridhanam, pages 283-7) "and Dr. Jolly 
(Lectures on Hindu Law, pages 242-251), It is, therefore, diffi-' 
cult to see how Vignaneswara is still to be treated as an authority 
on the point under consideration, whilst, except in Bombay, the 
Courts, including tho Privy Council, have unanimously declined to 
follow him as to property inherited from a male. Moreover, so far 
as this Presidency is concerned, the*Oourts, in thus rejecting Vij*- 
naneswarâ s doctrine that the word ‘ &c/ in the text of Tajna** 
valkya relating to what constitutes stridhanam includes property 
inherited, have not proceeded solely on the authorities peculiar to 
the Dayabhaga school, but have been influenced considerably by 
the fact that the Smriti Chandrika and Daya Vibhaga or Madha- 
Yyam have put an entirely different construction on the same word 
in the said text. Bittlostoii, C.T., and Ellis, J., in Sengamalath-^

(1) Second Appeal No, Kin of J8ii3 iinropoi’ted, '  (2), 2 Mad. LJ,, 149,
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ammal v. Vdayuda Mudaliil) refer to and rely on the Smriti 
Oliandrika as supporting their conclusion, and tlie Privy Oouacil ia 
Mutta Vaduganadha Temr v. Dorasinga Temr{2 )̂ ol)ser\'es “  there 
are two commentaries wliicii are receiyed as autliority in the Oar- 
natio, the Smriti Ohandrika and the Daya Vihhaga of M’adhaviya, 
neither of which follow the cited pasaag'e of the Mitakshara in 
assigning to a woman as her stridhan property innerited hy hex.” 
It will thus he seen that the contention that property inheritecl, is 
not stridhanam, though opposed to the Mitakshara, is supported by 
two out of the three commentators accepted as high authorities in 
the southern or the Dravida school, and one of whom wrote severa.I 
centurieB after Vignaneswara.

Our attention was nest drawn to the observations of Telang, J., 
in Manilal Mewadat r, Bai Bewa(3) on what has been called the 
doctrine of reverter. The learned Judge at p, 763 says with truth 
that “  this doctrine of reverting to the heirs of the last male owner 
is one which is nowhere espressed, as far as we are awaie in 
either the Mitakshara or the Mayukha.” E’o doubt the oircum- 
stance thus alluded to by the learned Judge furnishes an excoUont 
ground against the introduction of the doctrine of reverter in the 
provinces where the doctrine of the Mitakshara that inherited pro­
perty is stridhanam is accepted to be law as it is in Bombay. But 
the argument has no force here, that doctrine not having been 
adopted by the Courts in this Presidency. And when once it is 
held that a woman inheriting property takes but a limited estate 
and does not become a fresh stock of descent, the doctrine of re­
verter IB a necessary consequence, since inheritance must be traced 
from the last full-owner, whether such owner is a male or a female.

!Pollowing, therefore, the rule laid down by Bittleston, O.J., and 
Ellis, j r . ,  in Sengamalathammal v. Velayuda Mudali(l) so far back 
as ISGT, and affirmed recently by the Chief Justice and Shephard, 
J., in MuUangi Atnmanna v. Ohinna Kamayyaijt), we hold that 
Kusavva took only a limited interest in the property in question, 
and that on her death the plaintiff, as the heir of the last full- 
owner, is entitled to succeed to it.

The result is the plaintiff is entitled to the property left by 
Kusavra out of what was inherited by her from Wanjavva.
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(1) 8 312. (2) L.B.. 8 I.A., 99. (3) I.L.E-., 17 Bom., 1&8.
(4) ^econd Appeal No. 169 of 1893 Hnreporfced.
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We must ask the Subordinate Judge to submit findings on the 
fijfst, second and sixth issues. Further evidence may be taken on 
either side.

[After the Subordinate Judge had submitted the findings re­
quired, the Court passedra decree for the plaintiff.]

PE,IVY COUNCIL.

P.C.*'*
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November
14.

MATHUSEI TJMAMBx\ BOYI SAIBA a n d  o t h e r s  (p E T m o N E E s).

A-rPELLANTS,

AND

MATHQSEI DIPAMBA BOYI SAIBA a n d  o t h e k b  (G o it n t e e -

P e TIXIONBRS), RBSrONDENTS.

'On appeal from the High Court at Madras.
Vwationof receivership—Disc7'etion of Court—Deo'ee in accordance with 

judgment, section 206, Civil Procedure Code.
It is within tlie discretion of a Com't appoiuting a receiver in a suit to order 

that the ofiEioe should continue permanently after the decree when such con- 
tinuanco is iiBcesBary, ot for so long as it may bo bo. A deoreo of the High 
Court declared it to ho necessary that a permanent appointment should be made 
of a receiver and manager of the estate allotted by the G-ovei’ijmenfc to the family 
of the deceased Maharaja of Tanjore, and directed that fressh appointments to 
the receivership shoiild be made from time to time as occasion might require 
during the life of the senior widow under whose management the estate had 
boen originally placed and the lives of the co^widowe surviving hor, or for so 
long as the Court might conBider neceBsary :

Eeld, that the decree directing ttra permanent receivorship was not in vari­
ation. of the judgment which it|purportod to follow, that the Court had a discre­
tion to make Buoh an order when necessary for the preservation of tho estato ; 
and that bo doing was in accordance with the practice; there being nothing 
to prevent the Oourfc from giving the management to the senior widow living at 
tho time, if she should be fib to manage the estate on behalf of all interested 
in it.

A ppeal from an order (28th August 1893) of the High Court 
rejecting a petition for the amendment of a former decree (8th 
May 1868) of the same Court.

® Present ; Lords H o b h o u s e , M a c n a o h t e n  and M o r b i b  aud 
Sir R i c i i a u d  C o u c h .


