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whom alone the judgment relates. This is also elear from the fact
that the general rule enunciated by the Subordinate Judge is
oxpressly approved. The succession to a maiden daughter is the
sole exception to the rule, and in all the other cases quoted, the
question has been as to the suecession to married daughter. It wag
expressly loid down in Sul gamalathammal v. Valayuda Mudali(1)
that the manned daughter only took a life interest without power
of alienation, and that, irvospective of the property being joint,
the sister would succeed in preforence to the husband; in other
words, that the suecession would go to the heirs of the mother.
Taking this view, it is unnecessary to consider the validity of the
will left by Ramayamma, The appeal fails and we dismiss it
with costs.

APPELLATE CIVIL.
Before Mr. Justice Best and Mr. Justice Subramania Ayyar.

VIRASANGAPPA SHETTI (PraiNTiFr), APPELLANT,
.
RUDRAPPA SHETTI (Drerenpaxt), Respovpexr.®

Hindu law—Stridhanam—Inheritance by o yrand daughter for a limited estate——
Succession by heir of last full cwner.

A Budra (Lingwyat) died in 1826 leaving his property to 4, B and C, his
danghters, who enjoyed it for some time jointly. In 1800 n‘seistlemont was made
by () A, the sole surviving daughter, (ii) D, who was the daughter of B, and
(iif) the present plaintiff, who was the only son of C, and also the stepson of
D. TUnder the settlement two-thivds of the property was given to the present
plaintift and the rest was divided between A on tho one hand and D and B on
ths other. K was tho danghter of D. Subsequently D and E acquired A’s shave
under & deed of gift dated 5th June 1863. D died in 1883, X had died previously,
leaving the present defendant, hor hushand, and a daughter F, who died an infant
unmarried in 1892. The plaintiff now sued to recover the proporty which had
passed to the line of B :

Held (1) that the settlement of 1860 on its trno construction gave to D and
E a life interest only in the event of their having no descendanis, but an estato
of inheritanoe otherwise, and that that digpesition was valid, and accordingly that »
in the evefit which happened thay fook a horitable cstate ;

(1) 3 M.H.CR., 312. * Appea‘lfNo, 136 of 1894,
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(2) that under the settlement of 1860 and the deed of gift of 1863 D
and B iook as joint tenants with benefit of survivorship, and not as tenents in
common, and accordingly that D became sole full owner of the propérly on the
death of B, whose husband thus acquired no title as hex heir;

(3) that ¥ inherited the property, but only for a limited estate, and that
the plaintiff wus entitled to succeed as heir to B, the last full ownes.

Aprprar against the decree of O. Chandu Menen, Subordinate
Judge of South Canara, in original suit No. 5 of 1892.

The plaintiff sued to recover property left by one IKusavva, who
died an infant without issue in August 1891, - The defendant was
the father of the deceasad.

Tho parties to this suit were Lingayats and Sudras. The
faets of the case were admitted and are stated sufficiently for the
purposes of this report in the judgment of the High Couit.
The relationship of the persons there referred to appears from the
following table :—

Virasangappo Shetti
(died in 1826, leaving three danghberms:)

| . | |
Kusavva Malakavva Dadavva == Nagappa Shetti #

(died in 1877) (died before 1860) (died befors 1860)
|
#* Nagappa Shetti == Nanjavva Viragangappe Shetti
‘(died before 1860) (died in 1883) (the plaintiff).
Rudravva == Rudrappa Shetti
(predeceased her mother) (the defendant)
Kusavva

(died 1801).

The operative part of the settlement of 1860 (exhibit B), which
was worded as the deed of Kusavva, though it was signed by
Nanjavva and Virasangappa also, was as follows :—

“On account of the properties valued at Rs. 24,000 vesolved
to be given to the said Nanjavva and her daughter Rudravva,
besides the movable property with Rs. 19,000 which was given to
them on this date in the shape of gold, silver, bellmetal, copper
and cash, I have given them cut of my ‘jmmovablo property
situated at Pejawar of Murned magane in Mangalore taluk, all
the- lands assessed at Rs. 424-2-4, fixing their value at Rs. 5,000,
with the oxception of land No. 5 called Kusavva : assessed af
Rs. 26-11-7 and sitnated in Bolaur village—thus making np in
all properties worth Bs. 24,000. . And I have made over to the
said Virasangappa Shetti all the other immovable and movable
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properties, as also the garden with the storied house and out-
houses therein, forming a portion of the garden No. 3 of Mangalore
Kasba bazaar out of Virasangappa’s warg assessed at Rs. 16 and
situated to the south and east of the lane, with the exception of the
house and garden situated in the north, purchased in auction and
formerly occupied by o barber temant, reserving to myself the
garden and house now ceeupied by me and obtained by me on
mulgeni from the Murgi Mutt people. Heveafter both parties
should enjoy the respective lands allotted to them and pay the
Government assessnrent thereof and conduct the suits, &e., regard-
ing the respective properties in their possession. Virasangappa
should conduct without any omission the panchaparva and other
ceremonies of our family god at Kadamatt as they had been
conducted hitherto since the time of our ancestors. Either party
has no right to object that the allotment of the movable and
immovable properties made by me is unequal. They must not
throngh folly waste the properties allotted to their respective
ghares, Either party has no right whatever to alienate, either by
sale or mortgage, the properties in their possession without the
co-operation of the other except for the purpose of improvement.
Virasangappa Shetti alone should pay the one year’s inferest on
the debt of Rs. 700 due, and also the sum that may be found due
to Nanaji Shetti on account of the articles purchased from his
shop. Virasangappa Shetti should also pay tho wages due, if any,
to the Shanbhogue, the servants and the cooks, according to the
account. Of the two partics, whichever has not got descendants
(issue) should enjoy the property for life time only, and then the
property should be enjoyed by the party having descendants. To
this effect is the will executed.” .

The operative part of tho deed of gift of 1863 (exhibit C) was
as follows :— '

“ Because I was living with yon up to this time and you were
Iooking after my maintenance, and because you should heveafter
also maintain moe dufing the vest of my life-timo and perform the
oustomary obsequies and ceremonies after my death, I have made
over to you by way of gift the aforesaid garden with the storied
house therein now ocenpied by us and which had been obtained
on Maulza (for value) mulgeni from the Murgi Mutt people on
payment of Rs. 690, together with ‘che five documents relating
thereto, to wit . C e
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“You and your descendants, from generation to generation,
shall enjoy (the same) and shall pay the annual mulgeni of Rs. 10
to the Murgi Mutt. To this effect is the gift deed executed by
me out of my own free will.”

The Subordinate Judge dismissed the suit. The plaintiff pre-
ferred this appeal. ?

Bhashyam dyyangar and Nareyana Baw for apf;ellant.

Ramachandra Ruw Saheb for respondent.

JuneMENT.—One Virasangappa, who originally held consider-
able property, including that in litigation in the present suit,
by his will dated 10th January 1826 devised it to his danghters
Kusavva, Malakavva and Dadavva on terms and conditions which
it is unnecessary to state fully. It is sufficient for our present
purpose to say that he directed that the three ladies should live in
union and enjoy the property jointly, and that, if they should find
it inconvenient to do so, the same should be divided into four
shares, of which Kusavva and Malakavva should each take one
ghare and Dadavva and her hushand the remaining two shares.
Up to 1860 no separation took place, but in September of that
year an arrangement was made, which was brought about by
Kusavva, and to which all the descendants of Virasangappa that
were then alive were parties, they being (i) Kusavva, the eldest
daughter; (ii). Nanjavva, daughter of Malakavva, the second
daughter, who had died before that time ; (iii) Nanjavva’s daughter
Rudrayva; and (iv) the plaintiff (appellant), the only son of
Dadavva, the youngest daunghter of the testator, she also having
died before 1860. The arrangement was not a.mere partition in
accordance with Virasangappa’s will, but a transaction which went
beyond it, as the plaintiff thersunder got, as the representative of
the third danghter’s branch, more than two-thirds of the proper-
ties instead of half, which was his proper share under the will
Exhibit B, which evidences this transaction, after referring to the
will of Virasangappa, the marriage of Dadavva, ag the first wife of
Nagappa Shetti, and, after her death, that of Nanjavva, daughter
of Malakavva, as his second wife, the birth of children to him,
viz., the plaintiff hy Dadavva and Rudravva by Nanjavva, states
that, for the prevention of disputes among the parties, it was
agreed and arranged that, excepting a house and a garden obtained
on mulgeni by the first daughter Kusavva and veserved fo her,

movables worth Rs. 19,000 and immovables valued at Rs. 5,000
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were to be taken by Nanjavva and Rudravva, and that the rest of
the properties was to go to the plaintiff. It also provides that
whichever of these parties has no descendants should enjoy the
properties allotted to him or her for life only, and then the same
should go over to and be enjoyed by the party having descendants.
Three years after this arrangement, Kusavva made a gift, under
exhibit C, of the house and garden which she had reserved to
herself, to Nanjavva and Rudravva. These properties, as well as
those granted to them under exhibit B, were, on the death of
Nanjavva, the survivor of the grantees, held by her granddaughter
Kusavva till ber death in 1892. 'The question at issue is, who is
entitled to suczeed to these properties left by the last-mentioned
lady, she having died unmarried.

The plaintifl’s case, as put before us, is as follows :—The grant
under exhibit B was to Nanjavva alone, Budravva her daughter
being mentioned therein only to indicate that the estate granted
was not a life eatate, but one of inheritance. On Nanjavva’s death,
Kusavva, her granddaughter, inherited the property, Rudravva
having predeceased Nanjavva. The interest taken by Kusavva in
the property thus inherited by her was only a limited interest
gimilar to that taken by a woman in an estate inherited by her
from a male. Consequently on Kusavva’s death, the succession
should be traced from the last full owner Nanjavva, and there
being no nearer heir than the plaintiff, he is entitled to the pro-
perties in question either as Nanjavva’s co-wife’s son or as her
husband’s sole sapinda, the defendant (respondent) Kusavva’s father
not heing, as Nanjavva’s son-in-law, entitled under the Hindu law-
to claim the same. TFurther, if it should be found that the grant
under exhibit B was not to Nanjavva alone, but to her and Ru-
dravva, as is contended on behalf of the defendant, even then the
plaintiff is the party entitled. For in this case, as well as under
exhibit C, Nanjavva and Rudravva took as joint tenants and con-
sequently, on Rudravva predeceasing Nanjavva, the whole vested
hy survivorship in tlfe lattor to whom he is the heir.

The caso for the defendant is that exhibit B conferred on
Nanjavva and Rudravva only a lifo interest in the properties with
remainder to their descendants. Kusavva as their descondant
took not as Nanjavva’s heir, but divectly under the instrument as
grantee.. Consequently the succession is to be traced from her,
and the defendant, her father, and not the plgintiﬁ, 18 her heir, - It
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was also urged that, if the ahove contention be held to be unsus-
tainable, and if it be found that Kusavva took only by inheritance,
then the estate which she thus took was a heritable one and con-
sequently the defendant succecded to the same. Should this con-
tention also fail, it was argued lastly thap the plaintiff’s claim
should be held unsnstainable so far at least as a moigby of the pro-
perty granted under exhibit B as well as that given under exhibit
0 is conecerned, innsmuch s Nanjavva and Rudravva took as ten-
ants in common and the latter’s share passed fivst to her danghter
Kusavva and, even assuming this lady took only a limited interest
under the law as contended by the plaintiff, it passed after her
to the defendant, the last full-owner Rudravva’s husband and heir.

In these ciremmstances the points which arise for determina-

tion are—
(i) As to exhibit B—

Was the grant to Nanjavva alone, or to her and Ru-
dravva? Did the grantee or grantees take only an
estate for life, or a heritable estate ?  If the grant was
to hoth, did they take as joint tenants ?

(i) As to exhibit C—

Did the donees take as joint tenants ?

(i) If Kusavva took any property as Nanjavva’s heir, what

interest did she take as such heir?

Now as to the first point arising with reference to exhibit B,
it is quite clear to us that the grant was not to Nanjavva alone,
but to her and Rudravva. Exhibit B distinetly says so. And
the evidence shows that the plaintiff as well as the other parties
were also of that opinion. For, when some of the property sef
apart under exhibit B had to be mortgaged in 1878, the instru-
ment of mortgage was executed by both Nanjavva and Rudravva
ag owners, and the plaintiff signed the instrument as o witness.
‘We are unable, therefore, to uphold the plaintiff’s contention with
reference to this point.

Passing on to the next point, we have, after a careful consider-
ation of the language of exhibit B and the circumstances in which
it came to be executed, arrived at the conclusion that it gave a
life-estate to Nanjavva and Rudravva only in the event of their
having no descendants, but an estate of inheritance otherwise —a
disposition perfectly valid in law (see Mayne’s Hindu FEaw, 5th
edition, paragraph 382, and the cases therein cited). And as they
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had in Kusavva a descendant, their estate must be held to have
been a heritable one to which Kusavva succeeded by inheritance.
This was also the view taken in suit No. 33 of 1888 instituted by
the present plaintiff against Kusavva and the present defendant
whereby he sought to eject Kusavva on several grounds, one of
them being that Nanjavva and Rudravva took only a life-estate.
In dealing with this contention the Subordinate J udge who fried
that suit found in unmistakeable terms that “ Nanjavva and Ru-
dravva jointly took an absolute estate.”” On appeal to this Court
the learned Chief Justico (Sir Charles Turner) and Muttusami
Ayyar, J., agreed with the Subordinate Judge as to the construe-
tion of the document in question, though it must be admitted
that tho passage in their judgment which immediately follows this
expression of their concurrence with the Subordinate Judge is some-
what ambiguous. We think, however, that we are justified in
holding that the learned Judges did not intend to lay downthat
Kusavva took directly under exhibit B, even if that document were
susceptible of a construction different from that put upon it by us,
a8 it is clear that, not having been in existence at the date of the
instrument, she was precluded from so taking by the well-estab-
lished rule of Hindu law that a grantee or donee must be a person
capable of taking when the transaction begins to operate, and must,
either in fact or in contemplation of law, be then in existence. We
are confirmed in this view by the circumstance that in the conelud-
ing portion of the paragraph of the judgment wherein this question
is discussed, the learnod Judges speak of Kusavva  as entitled to
tnherit the property set apart for these Jadies and their descendants
by this instrument.”

We must, therefore, hold that the interpretation put by the

learned Judges upon exhibit B is in accordance with the view now
adopted by us.

Coming now to the third point, we may conveniently consider
together that and the question raised with reference to exhibit C.
We think that the plamtlﬁ’s contention is sound. Considering
that the manifest object of the arrangement under exhibit B was to
secure the enjoyment of the properties to Nanjavva and Rudravva
and their descendants, and in default of any such descendant, to
the plaintiff and his descendants, it seems to us more likely that
the intention was that, in the event of either of the female grantees
dying in the life-time of the other, the share of the deceased should
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pass to the survivor. (Compare Vydinada v. Nagammal) (1). We
see nothing in the circumstances of the arrangement or the terms
of the instrument to show that a tenancy in common was intended.
Nor was it otherwise in the case of the gift under exhibit C. For
considering that the donor was the very lady who brought about
the arrangement evidenced by exhibit B, considering also that the
donees were mother and daughter, and further that the donees
were, as stated in the document itself, under an obligation to main-
tain the donor during the rest of her life-time, it appears to us that
what was in the contemplation of the parties was a joint tenancy.
If, on the other hand, it te supposed that they took as tenants
in common, it might well have happoned that Rudravva’s share
would, even in the life-time of the domor, have passed to a com-
parative stranger had she died leaving only her husband and no
issue, she having, as a matter of fact, predeceased the donor. That
a tenancy which wmight possibly result in such a dovolution was
intended seems to us improbable.

In our opinion, therefore, on Rudravva’s death, her share in
all these properties passed by survivorship to Nanjavva, who thus
became the sole full owner of the whole estate, and it follows
that the defendant’s claim to a moiety on the ground that he is
Rudravva’s heir is unsustainable.

We have now to deal with the last point, which relates to the
nature of the interest taken by Kusavva in the property in ques-
tion. If she'took a heritable estate, the plaintiff must fail; but
if, on the other hand, she took a limited estate, he must succeed.
The contention on his behalf ig that she took only a limited
interest, since in this Presidency property inherited by a woman
even from another woman, is not.the former’s stridhanam, and
since in stridhanam property alone a woman takes an estate of
inheritance ; and the contentich on behalf of the defandant is that
the property in question was Kusavva’s peculiar property. In
Sengamalathammal v. Velayuda Mudali(2) the guestion arose as to
property which devolved upon a daughter from her mother, and it
was held by Bittleston, C.J., and Ellis, J., that the estate did not
become the daughter’s stridhanam. On behalf of the defendant,
however, we have been referred to the decision in C.M.A. No.
130 of 1890 (Narasayya v. Venkayyo(3)) which no doubt is in the

(1) LLR., 11 Mad, 268,  (2) 3 MHCR., 312.  (3) 2 Mad. L.J,, 149,
18
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vima-  defendant’s favour. But we find that, though this case was dis-
St tinetly before tho Division Bench which deeided Mullangi Ammanna

Roneiees ¥ Chinne Kamayya(l), yet it was there held that property to
Susrri.  which a woman succeeds as the heir of another woman does not
hecome the successor’s stridhanam.

The learned wvakil for the defendant strenuously maintains that
the rule laid down in Narasayya v. Venkayya(2) referred to above
is in accordance with the Mitakshara, the leading authority in
this Presidency, and though the passage in section XI (2) .of
that work, which includes inherited property under the head of
stridhanam, has heen held not to lay down the law corvectly as
to property inherited by a woman from a male, yet there is no
good ground for overruling its authority in respeét of property
imherited ifrom a female. There would be some force in this
argument if the view tha!, notwithstanding that the language
of Vijnaneswara in the passage in question is broad and general,
the author did not really intond to include in his deseription of
stridhonam what passes by inheritance from a male to a female,
were well founded. For in that case it might be urged with some
show of reason that the authority of the Mitakshara on the point
at issue now is nob nocesmarily affected by the decision laying down
that property inherited from a male is not stridhanam. But that
view has been shown to be clearly erroneous by Messrs. West and
Biihler (Digest, 8rd edition, pages 269 and 272), Dr. Gooroodas
Banerjee (Marriage and Stridhanam, pages 283-7) “and Dr. Jolly
(Lectures on Hindn Law, pages 242-251). It is, thorofore, diffi~
oult to see how Vignaneswara is still to be treated as an authority
on the point under consideration, whilst, except in Bombay, the
Couxrts, including the Privy Council, have unanimously declined to
follow him ag to property inherited from a male. Moreover, so far
as this Presidency is concorned, the*Courts, in thus rejecting Vij-
naneswara’s doctrino that the word ¢ &e.” in the text of Yajna-
vallya relating to what comstitutes stridhanam includes property
inherited, have not proceeded solely on the authorities peculiar to
the Dayabhaga school, but have been influonced considerably by
the fact that the Smriti Chandrika and Daya Vibhaga or Madha-
vyam have put an entirely different construction on the same word
in the said text. Bittleston, C.J., and Ellis, J., in Sengamalath-

.

e e e = o e s e et e et o e ety

(1) Seeand Appeal No. 169 of 1803 imreported. < (2). 2 Mad, LJ., 149,
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ammal v. Velayude Mudali(1) vefer to and rely on the Smriti
Chandrika as supporting their conclusion, and the Privy Council in
Mutta Vaduganadha Tevar v. Dorasinge Tevar(2) observes ¢ there
are two commentaries which are received as authority in the Car-
natic, the Smriti Chandrika and the Daya Vibhaga of Madhaviya,
neither of which follow the cited passagh of the Mitakshara in
assigning $0 a woman as hor stridhan property inherited by her.”
It will thus be seen that the contention that property inherited is
not stridhanam, though opposed to the Mitakshara, is supported by
two out of the thres commentators accepted as high authorities in
the southern or the Dravida school, and one of whom wrote several
centuries after Vignaneswara.

Our attention was next drawn to the observations of Telang, J.,
in Manilal Rewadat v, Bai Rewa(3) on what has been called the
doctrine of reverter. The leamed Judge at p. 763 says with truth
that ¢ this doctrine of veverting to the heivs of the last male owner
is one which is nowhere expressed, as far as we are aware in
either the Mitakshara or the Mayukha.” No doubt the cireum-
stance thus alluded to by the learned Judge furnishes an excellont
ground against the introduction of the doctrine of reverter im the
provinces where the doctrine of the Mitakshara that inhevited pro-
porty is stridhanam is accepted to be law as it is in Bombay. DBut
the argument has no force here, that doctrine mot having been
adopted by the Courts in this Presidency. And when once it is
held that a woman inheriting property takes but a limited estate
and does not become a fresh stock of descent, the doctrine of re-
verter is a necessary consequence, since inheritance must be traced
from the lagt full-owner, whether such owner is a male or a female.

Following, therefors, the rule laid down by Bittleston, C.J., and
Ellis, J., in Sengamalathammal v. Veloyuda Mudali(1) so far back
as 1867, and affirmed recently by the Chief Justice and Shephard,
J., in Mullangt Ammanna v. Chinra Komayya(4), we hold that
Kusavva took only a limited interest in the property in question,
and that on her death the plaintiff, asthé heir of the last full-
owner, is entitled to succeed to it.

The result is the plaintiff is entitled to the property left by
Kusavva out of what was inherited by her from Nanjavva.

(1) 8 M.H.C.R, 812.  (2) LR, 8 LA, 9.  (3) IL1.R., 17 Bom,, 758
© (4) Becond Appeal No. 169 of 1893 unreported.
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We must ask the Subordinate Judge to submit findings on the
first, second and sixth issues. Further evidence may be taken on
either side.

[After the Subordinate Judge had submitted the findings re-
quired, the Court passed.s decree for the plaintiff.]

PRIVY COUNCIL.

MATHUSRI UMAMBA BOYI SAIBA axp oruBrs (PETICIONERS),
A PPELLANTS,

AND

MATHUSRI DIPAMBA BOYI SAIBA anp oremns (CoUNTER-
PrriTionsrs), RRSPONDENTS.

[On appeal from the High Court at Madras. ]

Duration of recetvership—Discretion of Couri——Decree in accordance with
judgment, section 208, Ciwil Procedure Code.

Tt is within the discretion of a Court appointing n receiver in a snib to order
that the office should continue permanently after the decree when such con-
tinnance is neoessary, or fur so long as it may be so. A decrce of the High
Court deolarod it to be necessary that o permanent appointment shonld be made
of a receiver and manager of the estate allotted by the Goverpment to the family
of the deceased Mahareja of Tanjore, and directed that fresh appointments to
the receivership should be made from time to time as occasion might reguire
during the life of the senior widow under whose management the estate had
heen originally placed and the lives of the co-widows surviving her, or for so
long as the Court might consider necessary :

Held, that the decres directing tho permanent receivership wes notin vari-
ation of the judgment which itjpurported to follow, that the Court had a discre-
tion to make such an order when necessary for tho preservation of tho estate ;
and that so doing was in accordance with the practice; there being nothing
to prevent the Court from giving the management to the senior widow living ot
the time, if she should be fit to manage the estate on behalf of all interested
in it.

ArpEAL from an order (28th August 1898) of the High Court

rejecting & petition for the amendment of a former decree (8th
May 1868) of the same Court.

® Present : Lords HosHousk, MacNAaHTEN and Morrrs and
Sir Ricuarp Couvc,



