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same as that of Tlieriivengacla in this respect, but at the same time 
as against him also, I fail to see why the second defendant shonld 
he held responsible for moneys which are not shown to have he.en 
appropriated for the purposes of his family aiid towards the mis- 
apphcation of which by his elder brother, he in no way contributed. 
I must therefore hold t£at the plaintiff has failed to establish that 
any of the debts relied on by the plaintiff is binding iipon the 
second defendant, whose interest in the house in dispute, therefore, 
remains unaffected by the sale to the plaintiff.

The result is there must be a decree in favour of the plaintiff 
for a moiety of the house which will bo sold and the plaintiff’s 
moiety of the sale^roceeds paid to him. Both parties are per­
mitted to bid for the property at the sale. The rest of the claim is 
disallowed. The plaintiff must pay the second defendaht’s costs, 
and the third and fifth defendants will pay those of the plaintiff.

APPELLATE GIV^iL.

Before Sir Arthur J. H. OoUins, I{f., Chief Justice, and 
Mr. Justice Paricer.

1895. 
October 15. 
Novembei- 5.

MANAVIKEAM^N ( D jjii'e t o a n t ) ,  A p p e l l a n t ,

AVISILAN KOYA,(P'LAiNxni'F), Respoitoent.̂ '

Limitation Act—Act XT' of 1877,* î r.hed. II, urtf\. 36, id --S uit for compensation 
for aitachvient before jv.rhjment.

*

In a suit by A against 13 property of B was attached before judgment in 
Novomber 1888.. Tho suit was dismissed in Octobcr lS8f), and an appeal by the 
plaintiff was dismissed iii July 1890. B now snecl A in September 1S93 for 
damages occasioned by the attachment l)efure judgment;

Held, that the suit was barred by limitation.

S e c o n d  a p p e a l  against the decree of A. Venkataramana Pai, Sub- 
ordiiTate Judge of South Malabar, in appeal suit No. 447 of’ 1893,

Second Appe î-l No. 43 of 1895.
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affirming tiie docree of A. Cliatliu NamHar, District Muiisif of 
Ernad, in original snit No. 550 of 1892.

Suit instituted on 28tli, Sopteinloer 1.8S2 for compensation for 
an attachment before judgment on 1st ISTovember 1888. Both 
the Lower Courts held that the period of limitation applicable to 
the ease vvas six years under Limitation Act, scheci. II, art. 120, and 
they passed decrees for the plaintiff.

The defendant preferred this second appeal.
8'uh ramamii 8asln for appellant,
Swndara Ay/jar for respondent,
JuDC4MENT.— The timber in respect of ’?vhicli plaintiff seeks 

for compensation was attached before judgment in original suit 
No. 490 of 1888 on the file of District Munsif of Ernad. It had 
been cut in a forest by the plaintiff on tho strength of a tarar 
obtained from Manjery Karananialpadj but tho defendant sued 
in original suit No. 490 of 1888 alleging his own title to the mala 
and therefore to the timber which had been eut therein. It was 
on the allegation that the timber was his that the defendant obtained 
the attachment before judgment. Eyentually the Court found that 
the defendant had no title to the mala and the judgment was con­
firmed on appeal (exhibit Gf).

Under section 491 of the Civil Procedure Code it is ojpeii to a 
Court on tho appheation of a defendant to award compensation for 
attachment before judgment in two cases (1) when the attach­
ment was applied for on insufficient 'grounds, and (2) if the suit fails 
and it appears to the Court there was no probable ground for insti­
tuting the suit. Both these cases are thus recognised as giving 
rise to a cause of action, and it is evident that the wrong (if any) 
done to the plaintiff falls witliin the second class since there could 
be no cpaestion of the sufficiency of the gromids for attachment had 
the defendant possessed any title at all.

The first question is as to whether the suit is or ia not barred. 
The Courts below haye held that article 12D of the Limitation Act 
applies to the case since they have not been able to see that the suit 
falls under any other article. We agree with them that article 29 
does not apply since this is not a case of wrongful seizure, but it 
is argued for the appellant that the case falls under article* 36 and 
that the suit should be regarded as one for misfeasance inde­
pendent of contract, and that it falls under the description of a
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Manati- toxf; for which a limitation of two years is generally provided. See
KBAjnAN  ̂judgment of Farran, J., in Essoo Blimjaji v. The S. S. fSavitri(l).

It appears to us?!, however, from tho observations of the learned
Judge in that case that ho would have classed a suit of this
description under article 49 and not under article 36. His view 
was that for actions for fort a two years, limitation was provided 
as a general rule suhject to certain special exceptions. Article 49 
prescribes a limitation of three years for a suit for compensation 
for wrongfully taking or injuring or wrongfully detaining specific 
movable property, and the time runs from tho date of the wrong. 
If this article applies the suit will he barred since defendant had 
no title whatever to the timber and tho wrong was done at tho date 
of tho attachment (1st November 1888). In favour of this "view it 
may be noted that tho same period of limitation is prescribed for 
a suit for compensation for injury caused by an injunction wrong­
fully obtained (article 42) for which a similar compensation can 
be granted by tho Court under section 497, Civil Procedure Code, 
The two classes of eases aro cxactly parallel, and wo can hardly 
suppose that tho Legislature intended to proscribe a limitation of 
three years in the one case and six years in the other. It is truo 
that the unlawful taking was through a process of the Court, but 
the timber was attached as belonging to defendant, and had he 
succeeded in his suit it would have been handed over to him. It 
does not appear material that the actual seizure was made by tho 
Court amin. If article 49 does not apply, the suit would appear 
to fall under section 36 and in either view the suit is barred. It 
is not, necessary to consider the other points raised. Tho appeal 
must be allowed and the decrees of tho Courts below reversed, tho 
suit being dismissed with all costs throughout.
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