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not been actually decided® in- this Court. In Gopalasami v.
Chinnasemi(1) the inclination of the Court was evidently in
favour of the contention that the rule,did not apply in"the case of
daughter’s sons succeeding. In ‘principle there is no distine-

‘tion between that caso and, the present. In both it is an instance

of obstructed hegitage', the heirs being ascertained at the time of
the death and taking per capite. ~Since the date of the Madras
case the question has been considered in 'Caleutta, and the con-
clusion arrived at was that the rule of survivorship does not apply
to property taken in the ordinary coyrse of inheritance as distin-
guished from property in which persons have an interest on’ birth
(Jasoda Koer v. 8heo Pershad Singh(2)—see also Nallatambi Chetti
v. Mukundu Chetti(3). We think this view is correct. To hold,

‘otherwise would-be to recognize as coparceners with rights of

survivorship a group of persons who might be descended from
different parents. and might-at the same time belong to a larger
group, having another and distinct family property of their own.

. Apart from this there is the finding, which is amply supported
by the evidence that the three heirs—Ramasami, Chockalin-
gam and the plaintifi’s husband—were divided when the property-
devolved upon them.

APPELLATE CIVIL.

Before Mv. Justice 8hephard and My, Justice Best.
SRINIVASA AYVANGAR (Prrrrioner), APPELLANT,
v
SEETHARAMAYYAR AND ornEns (REsPONDENIS), RESPoNDENTS®
Civil Procedure Code—det XI V. 6f 1882, s. 295—:Rateable distribution—Asgets-

realized in egecution.

A, B and C held monéy decrees against the same judgment-debtor. A
attached by a prohibitory order dated in December funds of thefjudgﬁ:eng-debtor
in the hands of D. In.January, B attdched in cxecution the same funds. In
PFebrnary they were paid into Cowrt, and subseqneqtly' on the same day ©
attached them as money due in the enstody of the Conxt ;.

(1) L.L.R., 7 Mad., 458. (2) RL.R., 17 Cale., 36#
(8) 4 M.H.C.R., 433, #* Letters Patent, Appeal Nos 17 of 1895,
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Held, that the funds should be rateably distributed between A and B, and
that O was not entitled to participate therein. ‘

Apprar under Letters Patent, section 13, against the judgment of
Murrusaur AYvag, J., dismissing a petition under Civil Procedure
Code, which prayed the High Court to revise the proceeding of
A. F. Elliot, District Munsif of Vellere, in small cause sait
No. 1480 of 1892. )

The facts of the case appear sufficiently for the purpose of this
report from the following judgment :—

Murrusamt Avvar, J.:~—Three persons hold money decrees
against one Seetharamayya, and one Venkatasami had with him
certain stamps and other things of Rs. 95-2-0 value belonging
to the judgment-debtor.

Petitioner had the property attached by prohibitory order on
the 22nd December “1892. Another judgment-creditor, Muni~
ammal, attached the same on 16th January 1893 in execution of
her own decree. Venkatasami paid Rs. 95-2-0 due by him to the
judgment-debtor into Court on the 3rd February 1893. On the
same day, but after payment into Court, one Manikkam Chetty

attached it as money due in the custody of the Court. On the 80th

March 1893 the District Munsif paid out of the deposit petitioner’s
costs and divided the balance rateably among the three creditors.
To this order petitioner objects in revision, and urges that Manik-
kam Chetty attached after the money was realized, and that this
was not a case for rateable distribution under section 295, Code
of Civil Procedure. Neither of these contentions seems tenable.
Section 295 applies to every case whereby the process of the Court
in execution property becomes available for distribution amongst
judgment-creditors. Money paidinto Court by reason of a prohi-
bitory order does not become the property of the creditor at whose
instance the prohibitory order was issued without a further order
directing payment to him. TUntil then his position is that ofan
attaching creditor, and undex the Code of Civil Procedure several
decree-holders may successively attach the same property and claim
rateable distribution. The mere payment into Court does not
constitute realization. There must be a further order directing its
payment to a particular creditor or creditors. I see no reason to
disturb the order in revision. )

I dismigs this petition with costs.

The petitioner preferred this appeal undex the Letters Paftént,ﬂ

section 15.
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SRINIVASA Subramania Ayyar for appellant.
AYYANGAR
U,
SREDARAN-  Jypéyent.—It seems to us clear that the debt due by tho
third party to the judgment-debtor, when paid into Court, was
realized within the meaning of the 295th section, Pallonji Shapuryi
Mistry v. Jordan(l) atid was therefore liable to rateable distri-

bution among those who applied hefore the payment into Court.
In Manikkam’s case the application was not made till after the
payment into Couxt, and he therefore is not entitled to distribution.
The order must be altered accordingly.
No costs.

Ethiraja Mudaliar and Sivagnana Mudatiar for respondent.
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ORIGINAL CIVIL.
Before My. Justice Subramania Ayyar.

1895, RANGAYYA CHETTI {PramNTIvy),
()ctoha}' 3. ’

THANIKACHALLA MUDALI inp otuers (DEFENDANTS)

Hinds Lowe— Insolvency of managing member of « family—Insolvent Act, s, 7—
Vesting order—Officiul Assignee’s power to convey lund.

The managing member of a Hindu family was adjndicated an insolvent and
aveé‘oing order was made. The Officiul Assignee coﬁveyed a houge forming
part of the family property of the insolvent to the plaintiff who now sued for
possession. The second defendant, who was a leper, was the younger brother of
the insolvent, the other dcefendauts were ths insolvent’s sons. The plaintiff did
not prove that the debis which led to the adjudication were incurred for the
necessary purposes of the family, and the insolvent’s sons did not prove that they
were ineurred for immporal purpdses :

Held, (1) that the seoond defendant’s disease, which wad nof of a viralent
type, did not affect his coparcenary rights ;

) (2) that the Official Assignec could ouly convey the shaves of Lhosge
persons mpon whom the debts of the iusolyent were binding, and accordingly
that the plaintiff was entitled to a moiety of ihe house only and that the house
should be gold and half the sale-proceeds paid to him.

Tux facts of the case appear sufficiently for the purposes of this
roport from the judgment of the Court.

(1) LL.R., 12 Bom., 400, * Civil 8uit No. 62 of 1894,



