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APPELLATE CIVIL.
Before* Mr. Justice Best and Mr. Justice Subrananio Ayyar.

SOMASUNDARAM AYYAR awxp ormzrs (PLAINTIFES),
APPELLANTS,

.
FISCHER (Derexpsant No. 1), Rmsponpexr.®
Vendar und purchasei—Corenant by a benamidar—Corvenant for quiel enjoyment,

Land forming pivi of & zamindari was brought to sale in crecution of a decree
and was purchased hy A bepami {or the zamindernmi. After the zamindarni’s
death B, her son and supposcd heir, together with A, sold the land uader a
conveyance, which contained & joint covenant to remove any hindrance in the
vendee’s enjoyment of the land.  Persons claiming nnder the lawfnl snccessor
of the deceased zamindarni obtained an cjectnent deereo against the repre-
sentatives of the vendee, then decensed, and they were permitted to rebain
possession only on a payment made to the decrec-holders. 'They now sued A
sud B for the amount of the purchase money paid no the conveyance and tho
costs inearred in the ¢jectment guit:

Held, that the plaintiffs were ontitled o the decrce songht by them againgt 4,
notwithstanding that hie was o benamidar merely.
SgcoNp ApreAL against the decree of W. Dumergue, District
Judge of Madura, in appeal suit No. 151 of 1893, affirming tho
decree of Venkataranga Ayynr, Subordinate Judge of Madura
(T8ast), in orviginal suit No. 62 of 1891.

In 1874 the father of the plaintiffs obtained a lease for ten
years of one-fourth of the village of Sattukudi from the zamindarni
of Sivaganga. Before the expiry of the lease the property was
brought to sale in execntion of a decree against the lessor, on
whose behall it was bought in by the present defendant No. 1 for
Re. 2,500, Subsequently in 1877 tho lessee purchased the land for

Rs. 2,000 from defendant No. 1 and the son and supposed heir of

the lessor then deceased. The conveyance contained a covenant

by the vendors in the following torms:—* Should there be any
hindrance in your enjdying the said premises, we shall settle and

In 1889 persons claiming under the
lawiul suceossot of the lessor obtained an ejectment decree against
the present plaintiffs, their father having meanwhile died. The
matterswas compromised by a payment of Rs. 3,500 to the decree-
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holders, who thereupon enteved up satisfaction of the decree. The
plaintiffs now sned defendant No. 1 and the other vendor to
recover with interest the purchase money and the amount of costs
incurred in the ejectment suit. The lower Codrts held that the
first defondant, as being a benamidar merely, was not liable to
satisfy the plaintiffs’ claim, and a decrae was passed against the
other defendant alone.

The plaintiffs preferred this second appeal.’

Krishnasani dyyor for appellants,

Mr. H. G. Wedderburn, Mr. Parthasaradhi dyyouger and
Rungachariar for vespondent.

Jvpgnewt.~—~The only guestion is as to the lability of the first
defendant jointly with the second defendant, against whom a decree
has been given. The judgment of the lower Courts exonerating
the first defendant proceeds on the ground that he was merely
benamidar as far as the property sold to plaintiffy’ father was
concerned.

The real question is whether, even assuming the first defendant
to have been merely a benamidar as to the property, he is not
liable on the covenant mentioned in C, which is in the following
words :—* Should there be any hindrance in your enjoying the
same, we shall settle and remove such bindrance.”” This is an
express covenant by both the defendants, which cannot be affected
by the benami character of the first defendant who is equally liable
thereunder with the second. ' )

~ It is contended on behalf of respondent that, being a benamidar,
there was no consideration for the promise made by him. The
consideration was clearly the purchase of the property by the plajn-
tiffs’ father.

In this view we do not considel it necessary to dwell upon the
letter A and the proceedings taken by respondent on the promis-
gory note which was given in first defendant’s name by plaintiffy’
father for the consideration amount. :

It is next contended that there was no-breach of covenant, in
that appellant was not actually evicted, and cur attention is ealled
to Howard' v. Maitland(1). The observations of the Master of the
Rolls in that case tend in the opposite direction, for he says i~ If
anybody had brought an action against the plaintiff and regovered

(1) 1L,QB.D,, 695,
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gomasuno- judgment, T am not prepared to say that th‘at alone might not have
RN AYEAR beon a disturbance within the covenant.”
Tuscren, In the present case a decree was obtained and proceedings
taken in execution, and it was only on paying a sum of Rs. 3,500
10 the decree-holder that plaintiffs were allowed to retain posses-
sion of the property. Zhere was therefore sueh hindrance as
was con‘uempla’ced. in the covenant.
In allowance of this appeal we modify the decree of the lower
Courts by making first defendant jointly liable with the second for
the amount decreod.
Appellants ave ontitled to their costs in this Court and in the
lower Appellate Court.

APPELLATE CIVIL.

Before Sir drthur J. H. Collins, Kt., Chief Justice, and
M. Justice Parker. '

1895, THOLAPPALA CHARLU (PrLAINTIFF), APPELLANT,
March 18.
April 25, 20, 2.

VENKATA CHARLU anp orusrs (DzreNpants), RESPoxDpENTS. ¥

Civil Procedure Code~~dct XTIV of 1882, 5. 11—Right to hereditary ofice of guru,

The plaintiff as Anagundi Raja gurn claimed to be entitled, and now sued for
a deolaration of his,title, to tho hereditary office of priest of Samayacharam. The
defendants claimed the office and had collected voluntary contributions in the
character of the bolders of such office. 'The office was not connocted with any
particular temple ; no speoific pecuniary benefit was attached to it, and thealleged
duties of the office were to cxercise gpiritual and moral supervision over persons
wearing o certain caste mark in a cerfain tract of country :

Held, that the suit was not cognizable by a Civil Court.
Seconp APPEAL against the decree of L. Moore, District Judge
of Bellary, in appeal suit No. 170 of 1891 reversing tho docree of
C. Ranga Rau, District Munsif of Naraindevarakerry, in original
suit No. 33 of 1889, °

Suit to establish plaintiff’s claim to hereditary office, tho nature
of which is atated sufficiently for the purpose of this report in the
judgment of tho High Court. The District Munsif passed a
decree for plaintiff, which was roversed on appeul by the District

#* Second Appeal No. 321 of 1894,



