
.54 THE INDIAN LAW EEPORTS. [VOL. XIX,
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Before Mr. Justice Shephard and Mr. Justice Best.

1 8 9 5 . Y E N K A T A N A R A S I M j lA  N A I D U  ( P l a i n t i f f  a n d  P a T iT ioi^E E ,), 

Septem ber IV. APPELLAN T,

P A P A M M A H  ( D e f e n d a n t  a n d  O o t t n t e r - p e t i t i o n e b ) .

E e s p o n d e n t .

D ecree , con s tn cctioa  o f— 'Applicatio7i. f o r  ex ecu tio n  iti d e fen d a n t— Vrevioxis ord ers as 

a p p lied  fo r  hy d e fen d a n t— P reftcn t ohjection Idij 'y la in tiff to c o n tm tied  ex eeu tion  

cni b eh a lf  o f  d e fen d a n t— ‘ E e s  judicata .’

Although, a decree does not in  term a give a certain re lie f  y e t if  it is oon- 

stn ied  in orders passed upon it as having given th a t relief, it is not com petent to 

th e  Court ou snbaequent applications to treat those orders as erroneoixs and 

put another construction on tho decree.

A p p e a l  under Letters Patent, section 15, against the judgment 
of D a v ie s ,  J., dismissing an appeal against the order of G. T. 
Mackenzie, District Judge of Kisfcna, in miBcellaneous appeal 
No. 661 of 1891, by wMeK an order of 0. Eangayja Pantulu on 
miscellaneous petitions Nos. 1239 and 1550 of 1891 was affirmed.

The last mentioned petitions were preferred respectively by the 
plaintiff and defendant in original suit Mo. 333 of 1877. In that 
suit the plaintiff sued to establish his right to open and keep open 
the mouth of a channel leading to a village in his estate and a 
decree was passed by which it was declared that the plaintiff is 
“ entitled to take through the channel in question the flood water 
“ of the TammHeru, but to take none of the clear water; that for 
“ this purpose he is entitled to extend the channel 343 yards from 
“ the spot locally known as ‘ ene ’ parallel to the bank of the river 
“ on which the channel is, and to take such measures as may be 
“ necessary for diverting tho flood water, but none of the clear 
“ water; that the chmnel shall not be more than 5 yards 2 feet 
“ and 2 inches wide at the mouth with a ‘floor ’ sufficiently to pre- 

vent clear water passing and that the taking of clear water to 
“ the injury of the interests of the village of Vengur shall be at 
“ his ijsk.”

* Letters Patent Appeal No. 31 of_^1894.
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111 1883 and 1886 tlio plaintifl; presented applications for- exe
cution of the decree by tlie erection of the ' floor ’ therein referred 
to, but they were not proceeded with. In 1885 the defendant 
made an application with the same object ; the plaintiff there
upon objected that it was not competent to the defendant to make 
the application, but the Court made an cy?der that the ‘ floor  ̂
should be constructed and the plaintiS did not appeal. In 1887 
on the application of the defendant, which was opposed by the 
plaintiff, the Court applied a commissioner for the execution of 
the decree, and under similar circumstances the Court in 1890 
appointed another: commissioner to construct the ‘ floor ’ in accord
ance with the decree. The plaintiff now applied to stop the work 
which had been begun alleging that the decree was declaratory 
only and did not determine the height of the * floor ’ to be erected.

The District Munsif was of opinion that, although the decree 
was declaratory and not capable of execution, the orders above 
referred to were binding* on him and that the work should proceed. 
With regard to the height of the erection, he pointed out that the 
suit went on second appeal before the High Court by which an 
order was made for the trial of an issue relating to that matter, 
and that the second appeal was abandoned by the plaintiff before 
this issue was determined ; and he put off making an order about 
that matter pending the receipt of a report from the commissioner.

The District Judge on appeal concurred in the opinion that 
though the decree was declaratory merely the plaintiff was not now 
entitled to raise the objection which had been overruled by the 
orders of 1885, 1887 and 1889 against which he had not appealed.

The plaintiff preferred an appeal against the appellate order of 
the District Judge which came on for hearing before D a v ie s ,  J., 
who dismissed it.

The present appeal was preferred as above against the judg
ment of D avies, J.

Pattecbhirama Ayyar for appellant.
Krishnasami Ayyar for respondent.
Judgment.—It appears thatj since the passing of the decree 

in 1879, no less than four applioations have been made for exe
cution, and ojders have been passed accordingly for the construction 
of a dam or ‘ floor ’ as it is termed in the decree. These orders 
were passed notwithstanding the opposition of the plaintiff, and he 
never appealed.
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Tiiero can be no doubt that, altliough some of the terms of the 
decree are inserted for i.lio protection of the*defendant, it was never 
intended that the defendant should execute it against the plaintiff. 
It is argued that the District Munsif had no jurisdiction to order 
execution of the decree and that the previous orders in execution 
should ho disregardec\, and we are referred to Ealka Singh v. 
Parasram (1 )/ That was not a ease in which the execution of a 
decree was immediately in question and is therefore distinguish- 
able from the other decisions of the judicial committee which 
were cited.

Those decisions go to show that although a decree does not in 
terms give a certain relief, yet if it is construed in orders passed 
upon it as having given that relief, it is not competent to the Court 
on a subsec£Tj.ent application to treat those orders as erroneous 
and pat another construction on the decree Mungul Fershad Bichit 
V . Qnija Kant Lahiri Choinlhry (2) Ram Kirpal ShuJsal v. Mmsu- 
mut Blip Kuari (3) and Bani Ram v. Nanhn iifoZ(4).

We think those decisions are applicable to this case. We 
must dismiss the appeal with costs.

APPELLATE CIVIL.

!8fi3, 
Julv 2G.

Before Mr. Jiintice iShejjhard and Mr. JuHice Best. 

OHAKRAPANI A8AEI (PLAmTiFP), A p p e l la n t ,

NARASING-A EAU a n d  o i 'jh e h s  (D e fe n d a n ts ),  Respondents.'®

O iiiil Courtis A c t  (M a d ra s )— A c t  I I I  0 /1 8 7 3 , a. 12— S u its  V a lu a tio n  A c t — A c t  711  

o / 1887 , s. S S u i i  f o r  sh a re o f  u n d iv id e d  p r o p e r t y . '

Persons en titled  to  a sliare in  certain lands of a village on ly  part of w hicli 

^ras lield in  soYoralty, executed a m ortgage o f part o f tho lands due to their  

^ h a r e . T h e m ortgage contained a description of the land  com p rised  therein  b y  

paim ash nam berg and adm easurem ent. T h e  m ortgaged  property w as brought to  

s’.a.le in  oxocution of a mcirfcgags decree and was pu rchased Ijy th e  present plaintiff.

(1) L .B ., 2 2  I .A . ,  e s .
(3) L .E ., 11 I ,A .,  37.
*  E eferred  Case N'o. 12  of 1894.

(2) L .R ,, 8  I .A . ,  1 2 3 . 
(4) L . B . , n  I .A .,  181


