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“ party making the change, when not required for purposes of
“ pepair, is absolutely responsible for any damage which it occasions;
“Putin s0 faras he can use the wall in the improvement of his own
¢ pr0perty without injury fo the wall or the adjoining property,
“ there is 10 good reason why he should not be permitted to do so0.”
On further consideration; however, I havearrived ab the conclusion
that the better rule to lay down is the simpler one enunciated
in Watsor v. Gray(l) since it will compel such of the owners of
party-walls as aro desirous of adding fo, or otherwisc materially
interfering with, the common property to obtain beforehand the
consent of the others intercsted in it to the change being effected,
and consequently is the one less likely to lead to disputes among
joint holders of party-walls, I agree, therefore, with my learned
colleague in giving a decree to the appellant as proposed.

APPELLATE CIVIL—FULIL BENCH.

Before Bir Arthur J. H, Collins, Kt., Clief Justice, Mr. Justice
Parker, and Mr. Justice Shephard.

VALLABHA VALIYA RAJAH (CouxtEr-PETITIONER), APPELLANT,
v.
VEDAPURATTI (PETITioNER), RESPONDENT.*

Transfer of Property Act——Act IV of 1882, 85, 87, 89, 92, 93.

A mortgagor who has made dofanlt in payment of the mortgage money within
the time limited by the-decree in a guit for redemption i3 not entitled to apply
for execution of the decree after the time limited. ]
Scconp APPEAL against the order of R. S. Benson, District Judge
of South Malabar, on civil miscellaneous appeal No. 122 of 1893,

reversing the order of E. K. Krishnan, Subordinate Judge of

Palghat, made on miscellansous petition No. 706 of 1893 in the

- matter of original suit No, 3 of 1889.

The plaintiff sued to redeem a kanom, and a decrec was passed
directing that the mortgage premises be delivered to him on his
payment of the mortgage money to defendant No. 31 within six

(1) LR, 14 Ch D, 192. # Appeal againgt Appellate Order No, 32 of 1894,
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months of the final decvee, and providing that in default of pay-~
ment the property be sold. The money was not paid within the
prescribed period, but 25 days after it had txpired the plaintiff paid
the amount into Court and got possession of tho property, Defend-
ant No. 81 refused to receive the money, and now prayed that the
property should be restored to her on the-ground that the plaintiff
was not entitled to'execute the decree aftor the expiry of the period
limited thereby.

The Subordinate Judge vejected the petition with reference to
the rnﬁng in Kenare Iuwrup v. Govinde Kurup(1), and he divected
that the property should remain with the plaintiff. On appeal the
District Judgo veversed the order of the Subordinate Judge with
reference to the vuling in Elayadath v. Krishuan(2).

The plaintiff preferred this second appeal.

Sankaran Nayar for appellant.

Sundare dyyar for respondent.

The second appeal came on for heaving hefore SurprARD and
Best, J7J., who made the following order of reference fo the Full
Bench :—

Orper or RerErence 10 TuE Furl Bexcn :~—The decree in
this case directs that, upon the plaintiff paying a certain sum into
Court on or hefore a certain day, the defendants shall deliver up

the mortgaged property to the plaintiff, and “that, if such payment

is not made on or before the said date, the said property be sold.”
The money was nct paid within the time limited, but it was paid
into Court a few days afterwards and tho property was put in to
the possession of the plaintiff. The defendant thereupon, refusing
to receive the money, applied for restoration of the property on the
ground that it was no longer opep to the plaintiff, after the ex-
piration of the time limited, to apply for exccution of the decree.
The Distvict Judge on appeal ruled in favour of the defendant on
the anthority of the decision in Zlayadath v. Krishna(2), by which
he held that the case was governed. In the case cited the point
decided was that a plaintiff, having a decree similar to that now
before us, but not containing any direction for sale, could not be
allowed to execute it after the expiration of the time limited.
This decision is, in our opinion, open to grave doubt, and, as there
are other decisions in conflict with it and the g= cstion is GF some

(1) TLR, 16 Mad, 214, (2) 1L.R, 18 Mad,, 267,
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importance, we think it right to refer it to a Full Bench. The
other decisions to which we refer are to be found in Ramunit v.
Bralina Battan(1), Eanare Kurup v. Govinda Iurup(2) and an
unreported case. In Calcutta also the Iligh Court has taken the
view favourable to the decrec-holder—see cases cited in Ajudiiu
Pershad v. Baldeo Singhe3).

On principle, as it appears to us, these decisions are right. In
the terms of the decree itself there are no words indicating a for-
feiture of the mortgagor’s right on default being made by him in
payment within the fixed period. It is for his benefit that the term
for payment is introduced. On default the mortgagee is at liberty
to apply for an order forsale. To allow him, by remaining passive
after default made, to retain possession notwithstanding an offer of
the mortgagor to redeem, is practically to hold that upon default
made he becomes absolute proprietor. The mortgagee is thus
placéd in a higher position than he would be if there were in the
decrce a direction for foreclosure on default, for in that case clearly
the direction would need to be carried into effect by an order under
section 95 of the Transfer of Property Act, and until that was done
the right of the mortgagee would not become absolute. On the
other hand, according to the construction placed wupon the decree
and upon the Act in tho judgment in Kanara Kurup v. Govinda
Hurup(2) the mortgageo is placed in such a position that, while he
can always recover his money by insisting on a sale, he cannot
gain more than the money due to him by remaining passive and
not applying for a sale. We desive to adopt the reasoning used
by Murrusams Avvar J.in Kanara Kurup v, Govinds Kurup(2).
As it must be admilted that the mortgagor may, on the mortgagee
applying for an order for sale, come in and ask for time ot offer to
redeem even at the last moment before the sale is concluded, may
he not anticipate the action of the mortgagee and offer to redeem’

befors.a rale is threatened ?

The question we have to refer is, whether, after the expiration
of the time mentioned in the decree and before any order for sale,
the mortgagor is precluded from redeeming the property ?

Theo case then came on for hearing before the Full Bench.

Mr. K. Brown and Sankaran Nayar for appellant.

k)

(1) LL.R, 15 Mad., 366, 370, (2) LLR., 16 Mad, 214,
(3) LLR, 21 Calc, 818, 824,
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The Advocate-General (Hon, My, Spring Branson) and Sundara
Ayyar for respondent.

Corrrxs, €. J.—The question referved to a Full Bench by
SurrrarD and Brsr, JJ., is “whether, after the time mentioned
in the decree and before any order for sale, the mortgagor is
precluded from redeeming the property #”, The decree in question
directs that, wpon the plaintiff (the mortgagor) paying a certain
sum into Comrt on or before a day certain, the defendants (the
mortgagees) shall deliver up the mortgaged property to the plaintift
and “that, if such payment be not made on or hefore the said
date, the said property be sold.”” The money was not paid within
the time limited, but it was paid into Court after that date and the
property was put in possession of the plaintiff under the decree.
The mortgagee refused to receive the money, and applied for
restoration of the property on the ground that it was no longer
open to the plainbiff, after the expiration of tho time limited, to
apply for oxecution of the decrce. The District Judge ruled in
favour of the mortgagee on the authority of Elayaduth v. Krishna(l).

I am of opinion that the District Judge was right and that the
decision in Flayadathv. Krishna(1)is goodlaw. The Judgesin that
case (MorTUsam: Ayvar and Parxer, JJ.,) held that the application
by the mortgagor for permission to pay after the expiration of the
period fized in the decrce does not fall under the proviso of section
93 of tho Transfer of Property Act. There was no application by
tho mortgagee for foreclosing the right of redemption. Sections 92
and 93, Transfer of Property Act, must be read together, and the
proviso of the latter section has no application when the mortgagee
does not apply for foreclosure or when the original decree does
not contain the last clause mentioned in section 92. Tho case of
Ramunni v. Bralina Dattan(R) is not in conflict with Elayadath .
Krishna(l). In Ramunniv. Brahma Dattan(2) tho jenmi of land
in Malabar sucd in 1886 to redeem a kanom of 1849 and obtained

a decree which merely dirceted the swrrender of the land to the-

plaintiff on payment of a certain sum withtm three months from
date of decree. The deerec remained unexecuted, the money not
having been paid. The jenmi brought another suit to redeem the
same kanom, and the Court held the suit was not barred by the
former decree. Tho question was referred owing to the chsexyations

(1) 1L.R, 13 Mad,, 267, @) LLR., 15 Mad., 360, 370,
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of Murtusant Avvar J. in Kancra Kuwrup v. Govinda Kurup(1),
but it is to be observed that, although both Judges (MurtUsan:
Avvar and Bsst, JJ.) were of opinion that the order appealed
against could not be supported, they differed in their reasons—Besr,
J. hiolding that, as the defendants (the mortgagees) had accepted
the amount tendered by the plaintiff, the defendants must be held
to havo waived their right to object to the same as paid out of time.
MurrusamMr Avyar J. apparently overlooked the decision in Blaya-
dath v. Krishna(2), and in his judgmoent observed that, the mort-
gagee never having obtained an order for sale under section 93 of
the Transfor of Property Act, the mortgagor’s right of redemption
never beocame oxtinet and the nccessity for the sale was obviated
by payment before any order was made under section 93. I do
not think that was the question the learned Judge had to decide.
The point in dispute was, whether the plaintiff, who had made
default in payment of the money within the time fized by the
decree, had a right to apply for execution of that deerec after the
time limited, and I am clearly of opinion that he had no such right
in execution. The cases cited in the Calcutta reports do not appear
to me to have a material bearing on the point in question, and the
Bombay decisions appear to support the decision in Elayadalk v.
Krishna(2).

I answer the question referred in the afirmative so far as it
relates to the exceution of the decree. It appears to me that the
termus of the veference are somewhat too wide, as the defendant’s
only contention in the case was that it was not open to the
plaintiff after the time limited to apply for exccution of the decree,
and that question T have decided in favour of the defendant.

Parxer, J—The question referred to the TFull Bench is
whether, after the expiration of the time mentioned in the decree
and before any order for sale, the morfgagor is prec.luded from
redeeming the property.

In the case which gave xise to the reference the deereo directed
that, npon the mortgagor (plaintiff) paying a certain sum into
Court on or hefore a certain day, defendants should deliver up
the mortgaged property to plaintiff, and that if such payment
were not made on or before the said date, the property be sold.
The money was not paid within the timo limited, but it was pa,i&

T & e e [

(1) LL.R, 16 Mad., 214, (2) LL.R,, 13 Mad,, 257,
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on a later date and the Court put plaintiff into possession. The
mortgagen refnsed to receive the money and applied for restoration
on the ground that it was no longer open to plaintiff after the
expiration of the time limited to apply for execution of the decree.
The District Judge decided in defendant’s favour on the strength
of the raling in Elayadath v. Krishna(1). * The leagned Judges who
made this refevence to the Full Bonch consider that this ruling is
in conflict with the. cases in Ramwnni v. Drahma’ Dattan(2) and
Kanara Kurup v, Goviede Kurup(3), and also refer to Ajudhia
Pershad v. Beldeo Singlh(4) which later decisions, they state, they
would prefer to follow.

Elayadath v, Krishna(1l), Manavikraman v. Unniappan(b), Ba-
munni v. Brakma Dattan(2), Kanare Kurup v. Govind Kiurup(3),
Ramasami v. Sami(8), Poresh Nath Mejumdar v. Ramjodu Mojun~
dar(7), Ajudkic Pershad v. Baldeo Singl(4), Makent Ishwargar v.
Cludasema Manabhai(8), and Patlyji v. Gaau(8) were referred to
in the argument. It will be observed that both the Caleutta cases
were suits by the mortgagec, whereas all the Madras and Bombay
cases were, like the present, suits by the mortgagor. It does
not appear to me that the Caleutta cases have any application.
The first Poresh Nuth Mojumdar v. Rumjodu Mojumdar(7) was a
foreclosure action in which plaintiff got possession without taking
the proceedings prescribed by section 87 of the Transfer of Property
Act. Tt was held that as he had not dome so if¥was still open to
the mortgagor (defendant) to redeem. In the second case Ajudhia
Peorshad ~v. Baldeo Singlh(4) it was held that an application by
plaintiff (mortgagee) for sale under section 89 did not require to
be in the form prescribed in section 235, Code of Civil Procedure,
and was of the nature of an application for a deeree absolute.

The Bombay cases are in accord with Elayadath v. Krishna(1)
and Manavikraman v. Unniappen(d). TIn the former (Mahant Ish-
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wargar v. Chudasame Manabhai(8)) it was held that the Cowmrt .

in execution cowld not extend the time fixed.by the decree, and in
the latter Patloji v. Gann(9) that the time ran from the date of
tho original decree. In the latter case the decree directed that, if

(1) LL.R., 13 Mad.,, 267. (2) LL.R, 15 Mad,, 356, ,
(3) LL.R., 16 Mad., 214. (4) T.L.R., 21 Cale, 818, 824.
(5) T.L.R., 15 Mad,, 170. (6) 1.L.R., 17 Mad., 96.°

(7) LL.R., 18 Cale,, 24G. (8) I.L.R., 13 Bom.,, 106.

(9) LL.R. 15 Boih., 370,
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the meney be not paid within the time limited, the plaintiff
(mortgagor) should be for ever foreclosed.

Pa,ssir.lg to the Madras cases, it does not appear to me that
the decision in Bamunni v. Brakina Datten(l) is in conflict with
Bloyadaif v. Krishna(2). The former case Ramunni v. Brakma
Dattan(1) was one of a second suit for redemption by the plaintiff
(mortgagor). The first suit had remained unexecuted since plain-
tiff had not paid the money within the time limited. The decrce
contained no declaration ag to foreclosure or sale. It was held
that, though the first decree could not be executed, the relation of
mortgagor and mortgagee still continued to subsist until it was
terminated either by forcclosure or sale, and hence that a second
guit for redemption would lie. This decision is not inconsistent
with Elayadath v. Krishna(2), which simply held that a decree
could not be executed after expiration of the time limited, or with
Ramasami v. Sami(3), where it was held that no second suit wonld
lie since that first decree directed that, if the money be not paid
within the time limited, redemption should be barred.

Tt is however difficult to reconcile the decision in Kanara
Kurup v. Govinda Kurup(4) with the earlier decisions, In that
cage the mortgagor (plaintiff) obtained a decree for redemption on
16th March 1889 by which six months’ time was given for the
payment of the sum fixed. The Appellate Court simply confirmed
the original decree in June 1890, but the appellate decree gave
1o extension of time for the payment of the money notwithstand-
ing that an application for further time had been made by the
plaintiff in an execution petition put in in February 1890. This
petition had, however, been presented after the time fixed by the
original decree had expired. The Subordinate Judge executed the
decree on the ground that plaintiff’s right to relief could only be
extinguished by an order under section 93 of the Transfer of
Property Act. It seems to mo that the order of the Subordinate
Judge to execute thg decree after it was abt an end was wrong.
See Elayaduth v. Irishna(?), Mahant Ishwargar v. Chudasama
Monabhai(5), and Patly)i v. Ganu(6). On a Letters Patent Appeal
being preferred, the learnod Judges upheld the action of the Sub-
ordina.te Judge in oxecuting the decree, but on different grounds.

(1 L.L.R., 15 Mad., 366. (2) LL.R., 13 Mad., 267.
(3) ILL.R., 17 Mad., 96. (4) LL.R., 16 Mad., 214,
(») L.L.R,, 18 Bom., 106. (6) T.L.R.e 15 Bom., 370.
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Best J. was of opinion that as defendants had accepted the money
they must be held to have waived their right to ohject to the sum
as paid out of time, while Murrusayt Avyaw, J. beld thaj, as the
mortgagee never obtained any order for sale and as the money was
paid before the squity of redemption was extinet, the order of the
Subordinate Judge was right.

Tn the case which gave rise to the present refelence the ot
gagee has refused to accept the monov and therefore cannot he
saicdd to have waived his right. The special gromnd on which
Besr, J. based his decision does not apply here, With regard to
the judgment of Murrusasr Avvar, J. 1 can ouly say with great
deference that I think the learned Judge overlooked the deeisions
in Klayadath v. Krishna(1) and Manavilremen v, Unidappan(2) and
mistook the real question that was before him. In all the remarks
that he makes as to the scheme of the Transfer of Property Act I
entirely agree. I also agree that the mortgngor can redeem at any
time before the right of redemption becomes extinet either under
the Transfer of Property Act or by the Law of Limitation. DBut
the question under consideration was one of procedure, not of sub-
stantive law, and though the plaintiff conld bring a second suit
for redemption (provided such a suit be not barred), or might pay
the nioney into Court if defendant applied for sale, I do not sce
how this xight to do either of these things can affect the Law of
Limitation and enable him to execnte a rodemption decree after
the expiration of the timo limited.

The right of applying for sale after the time limited is the
right of the defendant-mortgagee, and if he does net choose to
exercise that right he cannot be compelled to do so. He may
prefer to remain in possession, and may consider that he conld not
find a better investbment for his capital if he were paid off. He
may (it is true) be compelled to accopt payment if the mortgagor
pays the monoy ‘into Court within the time limited or suceeeds,
after the expiration of that time, in a second redemption suit. But
it he prefers to vetain the property, he need pot apply for sale, and

he may possibly hope that the right of redemption will become

barred before the mortgagor is in a position to sue again.
I find it impossible to reply to the question referred to the Full
Bench by a simple affirmative or negative. If by the.question is

(1) LL.R., 13 Mad,, 267, (2) LL.R., 15 Mad,, 170.
8
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vacpapaa intended ¢ I6 the mortgagor precluded from executing the decree ¥
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T would answer in the aflivmative; but if the question be “ Ishe
precluded from redeeming the property ?”’ the answer seems to be
that it all depends upon the civcumstances of the case. Provided
the mortgagor’s right of redemption be not extinet he can bring a
fresh suit, or he can redeem if tho mortgageo applies for sale; but
he cannot him#elf apply for execution of the decrce after the ex-
piration of the time limited.

I would reply to the veferring Bench accordingly. In the case
under roference it secms to me that the decision of the District
Judge was right.

SuppHARD, J.—Tho question raised by this reference is stated
in terms larger than tho actual case requires. The precise question
should have been whether, under the cirenmstances mentioned,
the mortgagor is precluded from redeeming the property under
the decrce. This question, however, almost necessarily involves the
larger question, what remedy is open to the mortgagor after the
expiration of the time limited by the decree for the payment of
the mortgage money. That the right of the mortgagor still

- remains, notwithstanding the expiration of the period so fixed,

there can be no doubt. Whether the decree be made in a suit by
the mortgageo or in the mortgagor’s suit for redemption, whether
the decree contains a direction for sale or a divection for foreclosure,
it is equally open to the mortgagor to come in, on an application
being made by the mortgagee either under the 87th or under the
93rd section, and pay the mortgage money into Court. The 93rd
section contains an express provision indieating that the right of
redemption is extinguished only upon the passing of an order abso-
lute for foreclosure or a similar order for sale under the provisions
of the same section. And even after such latber order has been
passed, there still remains to tho mortgagor the right, which,
under the provisions of the Civil Procedure Code, every judgment-
debtor has, to prevent the sale by paying momey into Court.
While it is thus clear that the mortgagor, when put on the defensive
by a hostile application made on the mortgagee’s behalf, has the
means of making good his right of redemption at any time before
the actual sale takes place, it has to be seen in what manner he can
assert his right against a mortgagee who remains quiescent and
makes no application for an order absolute. The 98rd section of
the Act, which is supplementary to the preceding section and has
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to be read with it, says: “if payment is made of such amount v,pipus
and of such subsequent costs as are mentioned in section 94, tho AT
plaintiff shall, if necessary, be put into possession of the mort- et e
gaged property.” A like provision is contained in the 87th and o
in the 89th sections, except that in the latter a payment ““on the

day fixed as aforesaid ” is pre-supposed. .Although the language

of the other two sections is not so precise, I think it is evidently

intended that in all three ecases alike the payment is to be made

on the day fixed. That being so, the mortgagor having lost the
opportunity of recovering possession under the first paragraph of

the 93rd seetion, must, nnless the proviso can be called in aid,

assert his right of redemption otherwise than under the decres.

The proviso in the 93rd section anthorizing the Court upon good

cause shown to postpone the day fixed for payment is similar to

that in the 87th section, but curiously in the 89th section, which

is the section declaring the eourse to be taken in the case of a

decree for sale, there is no such proviso. It is quite clear, as was

pointed out in Elayadatl v. Krishna(l) that the proviso cannot

be intended to operate except in cases where the decree for redemp-

tion contains a clause similar to that prescribed by the last para-

graph of the 92nd section. Reading the 87th section and the 93zd

section together, I also think that the proviso was only intended to

come into play when an application has been made hy the mort-

gagee for the final order to which he may be entitled. That seems

to have been the opinion of the learned Judges who heard the

appeal in Elayadath v. Krishna(l) ; (see also HMakani Ishwargar v,
Chudasama Manabhai(2)). The point did not arise for decision,

because tho decree under consideration stopped short with the order

foxr payment of the mortgage money within three months and con-

tained no order for sale on default. * In the two cases where it was

held that the mortgagor could proceed under the decree oven

after the lapse of the six months, the judgments are not founded

on the proviso enabling the Comxt to give time. In the Madrascase

Kanara Kurup v. Govinda Kuruwp(3) Murrusamt Avvar, J., dwells

on the circumstance that the mortgagor’s right of redemption is

not lost until the actual sale takes place. The learned Judge says

the real guestion is * whether on the expiration of six months the

1) LL.R., 13 Mad., 267, 268. (2) LL.R., 13 Bosm,, 109,
(8) LL.R., 16 Mad., 214, 218,




VALLABHA
Yanya
Raaan
U,
VEDAPULRATTL

50 THE INDIAN LAW BREPORTS. (VOL. X1%.

right ,of vedemption becomes oxtinet under Act IV of 1882.”
With great defevence I must say that I do not think that was the
real question which he had to decide. What ho had to determine
was whether the mortgagor, not having applied within the six
months, was entitled to an order for the delivery of the mortgaged
property on payment af the mortgage money. Undoubtedly the
mortgagor had not lost his right of redemption, but it did not
follow that he was entitled to make it good by an application for
execution of the deerce. Tho possibility of o second suit for ve-
demption. heing brought does not secm o have heen noticed. In
the Caleutta case Pouresh Nath Mojumdar v. Rumjodu Mojwmdar (1)
the decree had been mado in a foreclognre suit, and, although
atter the expiration of the six months no order absolute was made
under the 87th section, the mortgagee obtained an order and under
it got possession. 'T'ho mortgagor subsequently brought the money
into Court and applicd for redemption of the property. In this case
again, as it appears to me, the right of redemption was clearly not
lost to the mortgagor. The Court, proceeding partly on the English
cases, held that the mortgagor’s application ought to be allowed.
A lucid statement of the English practice in forcclosure suits is
given by the late Master of the Rolls in Campbell v. Holyland(2).
According to that practice tho Court has a discretion to enlarge the
time for payment. This may be dono either on the independent
motion of tho mortgagor. or on the hearing of an application to
make the foroclosuro absolute; Alden v. Foster(3) Jomes v. Cres-
uicke (4). Even after the foreclosure is made absolute, it is only
in point of form that the order is final, for the Court still has a
diseretion to treat thoe parties as mortgagor and mortgagee. The
practice prescribed by the Act o far follows the English practice
that in & foreclosure or redemption suit theve is first an interim
order fixing a time for payment, and, secondly, a final order for fore-
closure absolute,  TUntil this latier is paseed nnder the 87th or 98xd
scetion, as the case may be, I do not think the mortgagor’s right
of redemption is losts but, except in the provision already memn-
tioned, I do not find anything in the Act to justify the notion that
the Tnglish practice as to enlarging the time for payment was
intended to be followed. In that practice a wide distinction is

(1) LL.R., 16 Calz., 9486, (2) LR, 7 Ch. D, 168,
(3) 5 Beav., 502, (1) 9 Sim.,, 307, 317
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made between foreclosuve suits and redemption suits, applications
for enlargement being wvarely granted in the lafter case. See
Fuulkbner v. Bolton(1), wherve, on defanlt of payment, the Vice-
Chancellor vefused to allow the plaintiff to redeem and dismissed
the bill. No sign of sunch a distinction is to be found in the Act.
It appears to me that, if the Legislatur¢ had intended that the
mortgagor should be allowed to come in after the day fixed and
apply ou his own motion for enlargement of the time, they would
have recognized this distinetion and framed some rules for the
guidance of the Court. It is only reasonable to hold that the
mortgagor, if secking to take advantage of the decrec, should be
kept strictly to its terms, and that on the other hand, the mortgagee
should not, perhaps many months after the passing of the fixed
day, be called upon without notice to find a fresh investment for
his money.

This view of the law is supported by the series of cases in which
it has been held in this Court that a mortgagor, not having pro-
secuted the decree obtained hy him in a redemption suit, is at iberty
to bring a second suit for redemption, for, if these cases are good
law, the mortgagor cannot complain that he is without a remedy.
According to those cases Semi v. Somasundram(2), Periandi v.
Angappn(3), Karuthasami v. Joganatha(4), Bamwani v, Brahme
Dattan(d) and Hamasamd v. Sami(6) the mortgagor who has let
pass the time for executing his decree is in much the same position
as a mortgagor in England whoso suit has been dismissed for want
of prosecution., The principle involved in them derives a qualified
support from the observation of the Judical Committee in Hard
Bayji Chiplun Kar v. Shapurji Hormasji Shet(7) where the case in
Periandi v. Angappa(3) was cited in argumens. It seems to me
that it is too late for us to question thoso cases. It was pointed
out that in them the decrees under consideration contained no direc-
tion for sale or foreclosure, but in my opinion the addition of such
a dirvection, inasmuch as it does not by iteelf extinguish the right of
redemption, makes no difference. - Apart from these cases, I should,
for the reasons alveady stated, arrive at the same conclusion as to
the rights of a mortgagor under his decree. If the mortgagor is

(1) 7 Sim., 319, (2) LL.R., 6 Mad.,"110.,
(8) I.L.R., T Mad., 423. {(+) LL.R., 8 Mad., 478.
(5) LL.R., 15 Mad., 8G6. ®) LL.R., 17 Maa, 98, 97.

(7) LL.R, 10 Bom., 461, 465.
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Vanasus  left in this position that he can neither proceed upon the decree nor
TAEA - institufe another suit, he is after all in no worse position than a
v mortzagor in England whose suit for redemption has been dismissed

VEPAFURATIL ¢ other reasons than want of prosecution. If he is in possession,
his rights are fully protected under the provisions of the Act. If
the possession is with the mortgagee, the mortgagor has only him-
self to blame if he Las not been earcinl to conform to the terms of
the decree for which he himself asked. Whero the dectee has been
made in a foreclosure suit as in Poresh Nath Mojumdar v. Ramjodn
HMojwmdar(ly it must be admitted that thero may be more hard-
ghip. On that case, however, it is not necessary to give an opinion.
For the reasons stated I think that the question whether the
mortgagor is, after the day fixed in the decree for redemption,
precluded from taking action under his decres, must be answered
in the affirmative.

[This second appeal having come on for final disposal, the Court
delivered judgment dismissing it with costs.]
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Before Mr. Justice Best and Mr. Justice Subramania Ayyar.

1803, AMBALAVANA PANDARAM (PrAINTIFF), APPRLLANT.
Mfﬁ‘ch 28.

— ? .

VAGURAN anp orners (DEFENDANTS), RESPONDENTS.®

Limitation Act—Act XV of 1877, sched. II, art. 116—Suit for rent—
Registered contrict signed by lessee only.
in a suit for rent accrued due miore than three years befors the date of the
plaint, it appeared that the contract betweon ihe landlord and tenant was com-
prised in a registered document which was signed only by the latter :
Held, that the suit was not barred by limitation.

SECOND APPEAL against the deerce of 0. Gopalan Nayar, Subor-
dinate Judge of Madura (East),in appeal suit No, 389 of 1893,
reversing the decree of H. Krishna Rau, District Munsif of Madura,
in ongmal suit No. 164 of 1892.

(1) LL.R., 16 Calc., 246. % Second Appeal No. 1334 of 1894,



