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as one falling under section 244, Code of Civil Provudure, and  Spivivass

therefore appealable. AYTANGAE
It is next objected that the apprlisut befor vs heing wnly a -“‘3‘-*5?3"““1

mortgagee is not entitled to the hewetit of seetion S10A. Code e

of Civil Procedure. On the analugv of the deeision ju Rukhoi

Chunder Bose ~. Dwwrke XNuth Misei(1) weo thivk that the

appellant is an “ owner of the immovable preperty 7 within the

meaning of section 310A, and as his mertgage was subjeet to

the right of the vespendent under the mwortgage deerce in

execution of which the sale took place, he wonld he affcered by the

sale, and shonld therefore he hebl endiled fo sk for cancellation

of the sale on making the payments proseribed Ty that section,

(OF. Aswudunnisse Beguwn v, Ashiug A152):. We nust therefore

set aside the orders of the Lower Courtx and divect the petition to

be restored to the file of the District Munsif, und the uppellunt

must be allowed to pay into Cowt the snm payable under section

810A within a timeto be fixed hy the Distrlct Mumsit, and of

which reasomable notice is to he given to both parties. If the

payment is made within the time fixed, the sale should he set

agide. In default the petition will stand dismissed with costs

throughout.

APPELLATE CLVIL.
Before J]I) Justice Sulvamanin Ayyur and My, Justice Benson.

SAMI PILLAY (Parnitiover), APPELLANT, 1867
December 1,

&,

KRISHNASAMI CHETTI svp_orsers (CoUNrER-PELITIONERS),

Ruspoxnpynrs ™

Cwil Procedurs Code—Act XTIV of 1852, ss, 244, 311, 588~ Ereculion prrosced iiys
at instance of atlaching ciodilor—Dariy b v sulf---Right of o ppued —Ipreyulor

' sale.
A attached a decree which B, his judgmeni debtor, Lad obtained agadust O,
‘and in execntiou thereof he Drought to sule land bolosging to €, Atter the
publication of the prockuuation of sale, vne of the advertised lots was sub-divided

-

(1) LL.R., 13 Cale,, 346, (2) LLR, 15 Cale,, 488 ai pp. 41, 492,
# Appeal sguinst Order No. 43 of 1897,
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into various lote for the purposes of the sale. B applied to have the eale set
agide, ard his application was refused:

Eeld, that B had  right of appeal under Civil Procedure Code, section 311,
and rot reder section 244, but that the sub-division of the lots was no irregn.
Ja~ity and the appellant was not entitled to the relief sought by him.

ApPEAL against the order of L. C. Miller, Acting Distriet Judge
of Trichinopoly, in Miscelleneous Petitions Nos. 511 and 511A
-1 1896. :

This was an application under C(ivil Procedure Code, section
244, to have set aside a sale that was held in execubion of the
decree in Original Suit No. &of 1888. The execution had pro-
ceeded ab the instance of certain persons who, in execution of a
decres against the applicant, had aftached the decree obtained by
him in the above suit. A like application was made by the same
applicant under section 811. He objected to the mode in which
the attachment had taken place, and also to the circumstance that
one of the lots which was advertised for sale was subsequently
divided into five lots for the purpose of the sale.

The Distriet Judge dismissed both the applications and the -
applicant preferred this appeal.

Desikachariar for appellant.

The Acting Advocate-General (Hon. 7. Bhashyam Adyyangar),
V. Krishnasami Ayyar, Rangs Romanujachariar snd R, A. Krish-
nasami Ayyar for respondents.

JupaMENT.—We must hold that ‘the appellant is not entitled .
to appeal under section 244, Civil Procedure Code. No doubt the
respondents Nos. 1 to 3 as attaching creditors in Original Suit No.
21 of 1894, becams entitled to execute the decree in Original Suit
No. 5 of 1888, but the sale took place in execution of the latter
deores, and so far as Original Suit No. 5 of 1888 is concerned
these respondents cannot be held to be parties to the suit, so as to
entitle the appellant to treat any question arising between him
and them as one under section 244. We, however, think that he
is entitled to appeal under section 311.

The right of the said respondents to execute as attaching

oreditors of the decree in Original Suit No. 5 of 1888 is a special

right created by section 273, Civil Procedure Code; but they do

.mot thereby become transferees of the decree as was contended

~ on their behalf before us. The holder of the decree in Original

Buit No. 5 of 1888 remains decree-holder notwithstanding ‘the
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attachment of his rights and as sneh he was entitled to apply
under scetion 311 and to appeal against the order passed under
that section.

Twming now to the mwits the cnly irregnlarity that was
pressed before us as vitiating the sale was that lot No. 1 of the
property was sold iu five sub.lots. IHaving vegard to the facts
stated hy the Judge in his grder and to the other circumstances
of the case, we do mot fhiuk that this was an irvegalarity at all,
but was a prudent step in the interest of all concerned.

'The resnlt s that we dismiss the appeal with eosts.

APPELLATE CIVIL.
Before My, Justice Subrananiv Ayyar and Mr. Justice Benson.

SUBRAMANIA PILLATI (Dwrexpavr No. 1), Pemirioxze,
.
SUBRAMANIA AYYAR (Praunrwr), RespoNvent.®

Oivil Procedure Code—dot XIV of 1882, g« T8, 50, S2—8Substituted servive -
Duty of procesa-sercer.

WMere temporary absence of a person to be served does noy justify the process-
gerver in affixing the summeans to a door. Tt ix the duty of tle process-server to
take pains to find out the person to be served in order that, if possille, personal
gervice may be effected.

Prrrriox under Provineial Small Cause Courts Act IX of 1887,
section 25, praying the High Conrt to revise the proceedings
of S. Gopala Chariar, Subordinate Judge of Tinnevelly, in Small
Cause Suit No. 1427 of 1896, ‘

A decree had heen passed in favour of the plaintiff, the defend-
ants having been declaved wr parfe. The defendants them made
an application under Civil Procedure Code, section 108, and Pro-
vincial Small Cause Conrts Act, 1887, section 17, praying that the
decree be set aside and that the suit be tried on the ground that
they had not heen served with the summons.

The allegations coutained in the plaiut were as follows :—

“ Tt ig learnt that a decrec has been passed in the said suit,
 declaring the defendants ex purfe.

# Civil Revision Petition No. 102 of 1897. |
59
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