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APPELLATE CIVIL.
Before M. Justice Bubremanio. dyyar and 3. Justice Benson.

1847. SRINIVASA AYYANGAR /Derexpivt No. "6), APPELLANT,
December
7, 9.

o
AYTVATHORAY PILLAL (Prawwuirr), RespoNpEwt.*

Ciril Progedure Onde——def XIV af 1883, s~ 244, 3104—Right of @ mortyages to
the Leicfit nf v, Bl0cl—Appead qurinst order adverse fo mortgagee.

A mortgagee being a parky to a snir ohjected that the mortgage premiges had
heen attached and sold o esecution of the decree and applied to have the sale
set asile on payment heing made by Tim under Civil Procedure Code, section
310A. The pmrchaser wax the deervecsholdev, The application having been
refused by the Couris of Firsi Tustanse and First Appeal the applicant appesled
to the High Comrt:

Held, {hat the appeal was maintainable and the appellant was entitled to the

relief songhi,
Appear against the order of F. H. Hammett, Acting District
Judge of Tanjore, on Appeal against Order No. 83 of 1896,
affirming the order of T. Ramasami Ayyar, District Munsif of
Tirutturaippundi, on Miscellaneous Petition No, 893 of 1896 in
Original Suit No. 157 of 1890,

This was an application by the sixth defendant that a sale
of land held in execubion of the decres in the above suit be set
acide under Civil Procedure Code, section 310A, en payment
being made by him under the decree. The applicant was & mort-
gagee of the land in question. The District Munsif refused the
application and his decision was upheld on appeal by the District
Judge. ‘

The applicant preferred this appeal.

Gopalasaini dyyangar for appellant.
V. Krishnasams Ayynr for vespondent. .. .
Jupeuent.—We cannot accept the respondent’s contention
that no appeal lies in this case. The respondent before us, who
is the purchaser, is the decree-holder. The question is one which
arises in execution between. him and the appellant before us who
"is also a party to the suit, The order therefore must be treated

* Appeal against Appellate Ovder No, 41 of 1897,
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as one falling under section 244, Code of Civil Provudure, and  Spivivass

therefore appealable. AYTANGAE
It is next objected that the apprlisut befor vs heing wnly a -“‘3‘-*5?3"““1

mortgagee is not entitled to the hewetit of seetion S10A. Code e

of Civil Procedure. On the analugv of the deeision ju Rukhoi

Chunder Bose ~. Dwwrke XNuth Misei(1) weo thivk that the

appellant is an “ owner of the immovable preperty 7 within the

meaning of section 310A, and as his mertgage was subjeet to

the right of the vespendent under the mwortgage deerce in

execution of which the sale took place, he wonld he affcered by the

sale, and shonld therefore he hebl endiled fo sk for cancellation

of the sale on making the payments proseribed Ty that section,

(OF. Aswudunnisse Beguwn v, Ashiug A152):. We nust therefore

set aside the orders of the Lower Courtx and divect the petition to

be restored to the file of the District Munsif, und the uppellunt

must be allowed to pay into Cowt the snm payable under section

810A within a timeto be fixed hy the Distrlct Mumsit, and of

which reasomable notice is to he given to both parties. If the

payment is made within the time fixed, the sale should he set

agide. In default the petition will stand dismissed with costs

throughout.

APPELLATE CLVIL.
Before J]I) Justice Sulvamanin Ayyur and My, Justice Benson.

SAMI PILLAY (Parnitiover), APPELLANT, 1867
December 1,

&,

KRISHNASAMI CHETTI svp_orsers (CoUNrER-PELITIONERS),

Ruspoxnpynrs ™

Cwil Procedurs Code—Act XTIV of 1852, ss, 244, 311, 588~ Ereculion prrosced iiys
at instance of atlaching ciodilor—Dariy b v sulf---Right of o ppued —Ipreyulor

' sale.
A attached a decree which B, his judgmeni debtor, Lad obtained agadust O,
‘and in execntiou thereof he Drought to sule land bolosging to €, Atter the
publication of the prockuuation of sale, vne of the advertised lots was sub-divided

-

(1) LL.R., 13 Cale,, 346, (2) LLR, 15 Cale,, 488 ai pp. 41, 492,
# Appeal sguinst Order No. 43 of 1897,



