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Before Mr. Justice Suhmmmia Ai/ifar ami Mr. Jmtice Benson. 

IS97. 8BINIYASA AYYANTtAR (Defe.vdawt No. 6), Appeilant,
Deeember
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Ciril Procc3,iiir- Code—Acf 1882, .ss. 244, 310^1— Eight of a 'mortgafjee to
■niP- Ic-iicjit r.;',s. /Ijipcfrf (t{inint4 orJer advems to mortgaciee.

A inortg'jift’oo Loiii'̂ -a parly to a siiir ohjeotod fcliab tlie mortgage premises liad 
bnoii .'iM.acliPiI iinil sold iu cseomioii o£ t.lie decree imd appliofl to liave the sale 
set aside im payinpiit Ixnng mailr! by iiini nndor C'in'l Proeedare Code, section 
3]0A. The parcihn̂ î r wim fihe tli'oveo-holilev. The n.pplication having been 
refused by tiio Oouvi-s of Firsi. Iii-ihinoo mid Appeal the a-pplicaat appealed 
to the High Court ■■

E d d ,  that tho appeal iras maiiitainaljlo iiiul the appellant was entitled to the 
relief sougiii'.

A ppeal against tlie order of F. H. Hamnett, Acting' District 
•Judge of Tanjore, on Appeal against Order No. 33 of 1896, 
affirming the order of T, Rainasami Ayyar; District Munsif of 
Tirutturaippiindi, on Miscellaneous Petition No, 393 of 1896 in 
Original Suit No. 157 of 1890.

This was an application by the >sixth defendant that a sale 
of land held in execaition of the decree in the above suit be set 
aside under Civil Procedure Code, section 310A, ®n payment 
being made by him under the decree. The applicant was a mort­
gagee of the laud in question. The District Munsif refused the 
application and his decision was upheld on appeal by the District 
J ndge.

The applicant preferred this appeal.
Gopalasami Ayycmgar for appellant.

_ for .respondent. . ,
Judgment.—Wc cannot accept the respondent’s contention 

that no appeal lies in this case. The respondent before us, who 
is the purchaser, is the decree-holder. The (][uestion is one which 
arises in execution between, him and the appellant before us who 

'^is alscf a party to the suit. The order therefore mnst be treated
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* Appeal against Appellate Order Uo, 41 of 1897,
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as one falling raider section 244, I'odij of Civil ,rrot;e.tliirc, and sbimvas.4 
therefore appealal>le. ayyaxuxv.

It is next objceted tliat tko aiw'lhnit lieiifa’ unly a AyvAxnysAi
mortgagee is not entitled to the ljeii*-fit c,f <e«lion 3 1 HA. Code 
of Civil Proceclare. 0)i tlie analogy of tin- <I‘.-:cisiou iu Eifkka 
Chunder Bose x. DimrJ;ii jX’ufh i) tliiuk tliat the
appellant is an ‘‘ owne? o f  the immovable propeit_T ”  within the 
meaning-of section 31OA, and as ]iis liioilg'ag;,- was rtubieet to 
the right of the respontleiit uiidei' the luoi'tgage deei'oe in 
execution of wiiieh the sale tooli place, lie wonld, ho aft'ceted l>y the 
sale, and should therefore be held eutitiod to ask i'or eain'elliition 
of the sale on niahiiig the paymeiits pi’t'srii]-»ed by tiicit ?cctioii;
{Of. Asrtiutunnma Begimi t ,  Asltrnp xVii'l)}. We liiust tlieretore 
set aside the orders of the Lô Yê  Courts and direct tlie petition to 
he restored to the file of the District Munstf, and the uppeHaiit 
must be allowed to pay into Coiu't the sum payable under section.
SlOA within a time to be fixed I'sy the District Mimjiif. and of 
which reasonable notice is to l3e given to both parties. If the 
payment is made within the time iixed. the sale should he set 
aside. In default the petition will (stand dismissed with costs 
throughout.

VODv“KXI.‘l S E B IE S ,

A P P E L L A T E  C IV IL .

Before Mr, Justice S-uhfaMcmia Ayyar mti Ur. JiiHtice Bcmun.

SA M I P IL L A I (PBrrrioyEE), A m LLA N i, is&7.
13ecombei' '.i

K E IS H N A S A M I C 'H E TT I a k p ôthees (CouNifSR-PjETniOKEfis),
Rl-wrnK'UEXTS.''-’

Civil Proced.iii'ii Oodis~~Act XIV <>J lSb2. .w, --U, o il, iS8--E£Lruiitm j>ro,‘ic-i{inij.H
at instance of attacldrnj ox'dilor—I ’arty in n ■<uif...Jii'jhr nj </iiiJCid'—Trrr ĵnhir

, sale.

A attached a decree wldcli B, Iiiy juclgmeni-tlebtor) i.ad obtaineii iigaiusfc G, 
and in execution thereof he hrought to sale laml lioUuiging to C. After tlic 
publication of the proelaiti.'ition of wile, one of Lhciuivetti.sed lots; Avas aub-ilivided

(1) IB Calc,, 346, (2) I.L.E., 15 Calc,, 488 at pp. -iyl, 493.
* Appeal against Ordef JTo. 03 of 1897.


