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determined tlie other points raised in favour of the defendants 
and he accordingly passed a decree confirming the award and 
dismissed the suit.

The plaintiffs preferred this appeal.
Sundara Ayyar for appellants.
Byru Nambyar for respondent No  ̂ 1.
Bhaskara Menon for respondent No. 2.
J udgment.— T here is no doubt in this case as to the factum of 

the award and prm d facie the award is legal and proper.
The Court below holding that there was no cause shown for 

setting aside the award passed a decree in accordance with it.
Having regard to section 522 of the Civil Procedure Code, we 

are clearly of opinion that no appeal lies against such a decree. 
"We are referred to no case decided in this Court in which the 
contrary has been held.

The appeal is dismissed with costs.
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Before Mr. Justice Subramania Ayyar and 3Ir. Justice Benson. 

NELLAIYAPPA PILLAI ( P l a i n t i f p ) ,  A p p e l la n t ,

V.

T H A N G A M A  N A O H I Y A R  a n d  others  ( D e f e n d a n t s ),

RESPONDENTS.'''

Civil Procedure Code—Act XIV of 1882, ss. 30, 539—P t i b Z i c  charity—
Suit 1)1/ trustee.

The trustee of a temple sued to recover from the representatives of the 
trustee of a fund constituted for special purposes in coimection with the 
temple worship, a sum of money misappropriated by him and to obtain the 
appointment in his place of himself or some other fit person. The plaintiff 
obtained leave to sue under Civil Procedure Code, section 30, but no sanction 
had been obtained under section 539 :

Held, that the suit was maintainable.

A ppeal against the order of S. Gopala Chari, Subordinate Judge 
of Tinnevelly, in Original Suit No. 33 of 1896, by which it was 
ordered that the plaint be returned to be presented in a proper 
Court.

Appeal against Order No. 139 of 1897.



The plaintifE wag the trustee of a temple uudor the manage- N’FtLAiYArpA 
ment of the DGvastanam committee of the Tinnevelly district and 
the plaint contained the foUowing allegations. A  special fund 
had been collected for the purpose of supplementing the Grovorn- 
ment allowance ¥or the worship in the temple. The fund was 
constituted of a sum of Bs. 5,000 contributed by certain persona 
including one Nellaibumaru Pillai, who was the trustee and 
manager of the fund. He appropriated part of it and died on 
the 1st of December 1893, leaving, as his legal representatives, the 
defendants who were in possession of his estate.

The plaint further alleged that the defendants had been called 
upon to make good the amount, but bad failed to do so, and it 
continued as follows :—

“ As there is no trustee now for the management of the aaid 
“  service and as no arrangements were made originally regarding 
“ the appointment of a trustee after the said Nellaikumaru Pillai, 

the trustee for the said service has now to be appointed by this 
Court.

“  As the plaintifE is the trustee for the temple to which the 
“ said service is due, as he is interested in the proper conducting 
“  of the service and as he is competent to look after the said ser- 
“  vice work, it is proper that he should be appointed as the trustee 
“  for the said service.

“  As the plaintiff, besides being the trustee for the said Thonda 
Nainar temple, is as much interested in the said service as any 

“  others of Hindu religion having the same interest, he is entitled 
** to bring a suit under section 30, Civil Procedure Code, for the 

collection of the amount from the defendants and for the appoint- 
“ ment of a trustee for the said service. ’̂

The prayer of the plaint was that the money rnisappropriated 
be paid to the plaintiff or to the trustee that might be appointed 
for the said service and “ that this plaintifE be appointed aa the 
“ trustee for conducting the said service ‘ charity'or that any 
“  other competent man be appointed as the trustee as the Court 
“  deems fit. ’̂

Together with the plaint the plaintifi presented a petition for 
leave to sue under section 30, Civil Procedure Code, which was 
granted, service thereunder being ordered. Three preliminary 
issues were framed as follows :—
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isELLAiYAppA “  (1) Whether the suit is not maintainable for want of sanction 
P j l l a i  i (  under section 539 of the Civil Procedure Code ?'•J*

Thangama (2) Whether the claim falls under section 539 of the CivilN̂ACltlŶR
“ Procedure Code and the suit is not in consequence cognizable by 
“  this Court ?

“  (3) Whether plaintiff’s suit is not sustainable under section 
‘ 30, Civil Procedure Code ? ”

Of these issues the Subordinate Judge determined only the 
second, on which he held that the suit was not cognizable by him 
and. he accordingly made the onder now appealed against.

The plaintiff preferred this appeal.
The Acting Advocate-General (Hon. F. Bha-ihyatn Ayyangar) 

and Ramakrishna Ayyar for appellant.
Smdara Ayyar and Srinivasa Ayyangar for respondents.
J u d g m e n t .—In our opinion the Subordinate Judge has over­

looked the circumstance that the plaintifi in this case was the- 
general trustee of the temple and as such held a special position 
in regard to the protection of its interests' In that character it 
was not only his right, but his duty to see that the temple funds in 
the hands of special trustees were duly appropriated (Cf. Jeyan- 
garulavaru v, Burma DoBsfi{\)\ and even before the enactment in 
1877 of the provision now embodied in section 539 of the Civil 
Procedure Code he would have been entitled to resort to the ordi­
nary courts to enforce the obligations of the special trustees, and 
to obtain all appropriate relief for the protection of the interests 
of the temple. He would have been entitled to have sued for the 
removal of such trustees for malversation, and, if there was no 
other provision for filling up the vacancy, he could have asked the 
Court to appoint fresh trustees. We do not think that such right 
was intended to be affected by section 539 of the Civil Procedure 
Code. I f  that section were held to apply to the case of a person 
in the position of the present plaintiff, the rights which he had 
prior to the enactment would be seriously restricted, inasmuch as 
the exercise ofihis rights would be made dependent on the sanc­
tion of the Advocate-General or Collector as the case might be. 
It is difficult to believe that special rights of the character in ques­
tion were intended to be so restricted.

(1) 4 M.H.C.E., 2.
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We agree with tlie learned Advocate-General that the seotion NEiLAiyAppA 
was intended to apply to persons who, before its enactment, had, or 
were believed to have, no right to take proceedings for the pux- ÂCHi'YrB 
poses mentioned in the section, and in their case the limitation 
requiring previous* sanction for the suit was one that was neces­
sary to prevent an abuse of the powers conferred.

We have not thouglft it*necesaary to refer to the decisions of 
the High Courts in other parts of India, as they proceed on a 
view which has not been accepted by the Full Bench decision 
of this Court {Rangasami Naickan\.»Varadappa Naic'kan{l)). Our 
view is in accordance with the principle underlying the decision in 
Strinimsa Ayyangar v. Stmmasa 8wamii2), and the unreported 
cases therein cited.

We, therefore, set aside the order of the Subordinate Judge and 
direct that the plaint be received by him and that the suit be then 
disposed of in accordance with law.

Coats will abide and follow the result.
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Before Mr. Justice Bubramania Ayyar and Mr. Justice Benson. 

PEEIATAMBI UDATAN (D e fe i t d a j jt  No. 1), P e t i t i o n e e ,  1897.
December 16.

V .

V E L L A Y A  G O U N D A N  an d  a n o t h e r  (P l a in t if f s ), R espo n d en ts .'̂ '

Civil Procedure Code—Act XIV of 1882, s. 2584—Adjustment out of Cowrf—Suh- 
sequent execution hy deeree-holder—Suit to recover money paid on adjustment.

It was agreed between a decree-holder and the jadgment-debtora that the 
former shotild acoepfc Ks. 200 which was paid in full satisfaction of the decree, and 
should certify the adjustment to the Court, and that an attachment already placed 
on the judgment-dobtor’B property shbuld be raised. The decree-bolder accepted 
the money, but did not carry out his part of the agreement, nnd more than two 
years later applied for execution which was ordered to issue, the judgment-debtors' 
objections being dismissed as out of time. The judgment-debtors now sued in 
a Small Cause Court to recover the money paid to satisfy the decree ;

Seld, that the plaintiffs were entitled to recover.

a )  I.L.E., 17 Mad., 462. (3) I.L.E., l6 Ma^,, 31.
* Civil Bevision Petition No. 126 of 1897.


