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APPELLATE CIVIL.

sefore Sir vl J. H. Collins, I, Chicf Justice, and
My, Justiee Berson.

KUPPUSAMI CHETTDL (Darpypant No, 1), Appurnrant, 18497,

Novewmber 29,

CH e

PAPATHI AMMAL avp avornzr (PLaINTii anp DEFENDANT
No. 2), Ruspoxbryra.®
Tronsfer of Property det—det IT of 1852, w2, 60, 82— Partial iedemption—
Contribution.

A mortgaged two houses to L for Bs, 200, O ynrelased av 3 Court-sale A's
interest in one of the houses amd sold it to the plaintil, The plaintiff sued to
redeem the housge and praved that the mortgagee Le ardered to convey it to her
on payment of Rs, 100:

Held, that the suit should be dismissed.

AppeaL against the decree of P, Srinivasa Rag, Judge of the
Madras City Civil Cowrt, in Original Suit No. 159 of 1895.

This was a redemption suit and the facts were as follow :—

In 1873 one Ramakistna Naik, since deceased, and defendant
No. 2 mortgaged two houses to one Bava Kistnappa Chetti, since
deceased, and defendant No. 1, to secure the sum of Rs, 200
together with interest; and in 1874 one Tiruvengadasami Naik
obtained a decree against the mortgagors in execution of which he
attached and brouglit to sale and with leave of the Court purchased
one of the houses subject to the mortgage, and in 1895 Tiruven-
gadasami Naik conveyed lhis interest thercin to the plaintiff,
The plaint contained, inter elin, the following allegations :(—¢ By
“ apportioning the principal sum of Rs. 200 between the two items
« of the mortgaged property, there is now due in respeet of house
“premises No. 31 aloresaid by the mertgagor to the mortgagee
¢« Rs. 100, which sum the plaintiff is ready and willing to pay to
« the defendant, of which the defendant before filing this plamt
“ had notice.”

The prayer of the plaint Was a8 follows : —

“That she may redesm the plaint premises, being one of the
“ items of the mortgage referrcd to in the plaint.

¥ Qity Civil Court Appeal No. 1 of 1807,
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“That the defendant may be ordered to reconvey the said
“ premises to her upon pa}‘m.ent of the said sum of Rs. 100 with
% such costs as the Comvt may orcler to be namegl by the Conrt.”

The chief issues settled were the first and the third which were
as follow :—

“1. Whether the plaintiff's vendor had a right to redeem
the plaint property ¥

“3. If, under any circumstances, the plaintifi is entitled
“to redeem the property, what is the sum of money which he
« should pay for the redemption 7 ”

As to these lssues the Judge said—

“ As to the first issne—it is quite clear that plaintift's vendor
“Thruvengadasami Naik had a perfect vight to vedeem the pro-
“ perty, for he purchased the same when sold in execution of the
“ decvee passed in Original Suit No. 794 of 1873 by the High Court
“ against the owners of the property, viz., the second defendant and
“ deceased Ramakistna Naik; and the sale was duly confirmed
“ (exhibits B, C and D). And hence it follows that the plaintiff,
“ who purchased the property from the said Tiruvengadasami
““ Naik, is entitled to.redeem the property on his own account, I
“ find the firsh issue in plaintiff’s favour.”

“ As to the third issue—this is the most practical issue; in
“ faot this is the only real issue to he determined in the suit,—
“ namely, what is the sum of money which the plaintiff has to pay
“to first defendant for redeeming the plaint house No. 31 ¥

“First as to the prineipal amount of the mortgage debt.
“ Admittedly the debt was Rs. 200 ; and for this, two houses were
“ mortgaged, viz., the plaint house No. 31 and another house No,
“39. The first defendant requires that the plaintiff should pay
“him the whole of this amount of Rs. 200, while the plaintiff
“states that, as he has purchased only one of the two houses
< mortgaged to first defendant’s father, he is liable to eontribute
“ only one-half to the secured debt; and that this one-half is Rs.
“100. This contention of the plaintiff is quite lawful, having the
“ ganction of section 82 of the Transfer of Property Act. Irom
“the evidence of the witness examined, it appoears that out of the

“two hotises by which the fivst defendant’s debt is secured, the

“house No. 89, which is"nct now in dispute, is more valuable
“ (worth beﬁween Rs, 400 and Rs. 500) than the Louse No, 31 which
.“the plaintiff now seeks to vedeem (worth between Rs. 250 and
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“ Rs. 800); and vet the plaintiff oifers to puy one-half of the
“mortgage debt, which T consider to be a very fair offer, and it is
“ not shown how i is otherwise.”

Defendant No. 1 preferred this appeal.

Ganapati Ayyar tor appellaut.

Ramanyjachariar for resppndent No. 1.

JupamENT.—The Judge is in error in supposing thatthe plain-
tiff having purchased a portion of the mortgaged projerty is at
liberty to redeem that portion vnly witheut redeeming the rest. This
is clear on principle, and is expressly enacted in the last clause of
section 60 of the Transfer of Property Act (see also Linmappa v.
Lakshnamma(1)). Seetion 82 of the Transfer of Property Aet on
which the Judge relies does not peymit the redemption of 4 mort-
gage piccemeal. It merely provides for confribution towards the
mortgage debt rateally Ty each of several properties when they
are owned by different mortgagors, or whe, being all the property
of one mortgagor, there ave prior incumbrances on some of the
properties (see also Roghu Nath Pershod v, Havlul Sadhin(2)).

We must therefore reverse the decree of the Lower Court and
dismiss plaintift’s suit with costs throughout,

APPELLATE CIVIL,

Before Mr, Justice Subramuniv dyyar and Mr. Justice
Boddain.,
MAIDEN (Drrexnaxt No. 3), ATFELLANT,
o
JANAKIRAMAYYA sxp orusks (Pramvnirr axp DEFENDANTs
Nog. 1 anp 2), Resroxvenrs.#
Court Fees det—Act VI of 1570, s¢. 7, 11-—Mesnte projits left tv b determined in
ereeution of decrce—~Valnolion uf wppeal ayainst deceer.

In o snit for Luud with wesue profits a decree was pussed for the plaindiff
it which the amowni of wesne profiis was lefi to be ditermined in execution,
the date from wlich they shunld be compried befug the date of the snit. The
defeudant appealed agaivst the decree on the gromnd that ke should not have
boen deerecd to pay cither mesne profis or costs, In the valuabion of thu.a\pp(:al

(1) LLR, 5 Mad, 388, (2 LL.R,, 18 Culey, 320,
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