352 THE INDIAN LAY REPORTS. [VOL. XXL

APPELLATE CIVIL;
Befcre Mr. Justice Subramania Ayyar and Br. Justice Davies.

1807. KOMBI ACHEN axp ormers (PraINTirrs), APPELLANTS,
Angust 17.

v.
KOCHUNNI (Derexpaxt No. 20), REspoNDENT.*

Civil Procedure Code—det X1V of 1882, 8, 5361-—Appeal dismissed for want of
necessary pariiesE—Memo'randmn of objections.

The plaintiffs sned to recover possession of lands demised on Lanom in
Malabar, The defendunts were the representatives of the mortgugec, and one
{detendant No. 20) who claimed title to part of ihe land sought to be recovered.
As to the last-mentioned part of the land, the plainiiffs obtained a decree
for a portion of it only. The plaintilfs preferred an appesl bringing on to ths
record only defendant No. 20 who preferred a memorandum of objections. The
appecl was dismigsed for the rcason that the mortgagee’s representatives were
not joined :

Held, that the appeal had been heard withiu the meaning of Civil Proce-

dure Code, section 561, and accordingly that the memorandum of objections
should be heard.
SEconp aPPEAL against the decree of R. 8. Benson, District Judge
of South Malabar, in Appeal Suit No. 14 of 1892, modifying the
decres of V. P. DeRozario, Subordinate Judge of South Malabar,
in Original Suit No. 4 of 1889.

This was a suit to recover certain property demised on kanom
together with arvears of purapad. The defondants were the
representatives of the kanomdars and other persons claiming to
be interested in the land in question and included defendant No.
20 who stated that certain land which was his property had been
flaudulent]y included in the plaint. The Subordinate J udge‘
passed & decree for the plaintiff which was modified on appeal by
the District Judge in favour of defendant No. 20.

The plaintiffs preferred this second appeal, bringing on to the
record as respondent only defendant No., 20, whose claim to the
land, they contended, should have been entirely overruled. Defend-
ant No. 20 preferred a2 memorandum of objections. ‘

Brumachandra Rew Saheb and Ranga Ramanujachariar fov
appellants.

Sundara Ayyar for respondent.

* Second Appeal No, 351 of 1896,



¥OL. XXL.] MADRAS SERIES. 353

Jupeuewr.—Th appellant has {ailed to join as parties to his  Kowas
gecond appeal the se?ond defendant and eight others, who represcut Acf‘ R
the mortgagee. In their absence, the decrce of the Tower Court Worurxyt
cannot he varied, and we see no sufficient reason for allowing the
appellant at this stage to bring them on the record. On this
ground we must dismiss the sécond appeal with costs.

As to the memorandum of objections, it was contended for the
cppellants that it cannot be heard inasmuch as the appeal has not
been heard on the merits, and therefo?e there has been 1o hearing
of the appeal within the meaning of section 561, Code of Civil
Procedure. We cannot accept this contention, as we consider that
the gquestion of non-joinder is one that arises in the appeal iiself,
and iz not extraneous to it, as would be a guestion as to whether it
was presented in proper time or not (Ranyiwan Mal v. Chand Mal
(1)). Upon this question of non-joinder the appellant was heard,
and it follows that there was a suffieient hearing of the appeal to
entitle the respondent {o be heard on his objections.

Asto the merits of the ohjections themselves they twm on
questions of fact and accordingly we dismiss them also with costs,

APPELLATE CIVIL,
Before Mr. Justice’Subramania Ayyar and Mr. Justice Darées,

SETHURAYAR (Prarntier), APPELLANT, 1807,

August 19, 24,
o ~

SHANMUGAM PILLAT sxn avortizt {DEFENDANTS
Nos. 1 axp 2), REsroNpENTSs,*

Bpecific Relief Act—Act I of 1877, 8. 86, cl. (W) —Trusts Act—Aef II of 1882, ss, 91,
98— CQiwil Procedure Code—dAct XIV of 1882, s. 233 —Drevee obiained on a bemami
morigage by benamidar— 8Suit by real mortgagee — Declaralion—Injunction,

A mortgaged land to B as either agent or benamidar for O. B suned on the
mortgage and obtained & decree. O now sued A and B for o declaration that he
was entitled to the benefit of tlie decrec and had thoe right to execute it, and for
an injunction restraining A from paying the money to Band B from recelving the
monsy from him : »

Held, that the plaintiff was entitled to the declaraiion, Tmt not to the
injunction.

(1) I.L.R, 10 AlL, 587 ® Becend Appeal No, 1303 of 1808,



