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APPELLATE CIVIL.

Before Mr, Justice Subramanm Ayyar and Mr. Justice Benson.

1897. SANK AH ALIN Q-A MUDALI (P etitiom e-D bpenhant No. 2),
I l i» ,e m te r ie .  A p P E lL A if i ,

V,

E A T N A S A B H A P A T I  M U D A L I  and  others COottijtbe- 

P e tit io se r -P laih tiff  a n d  h is  E b i>e e 91n ta tiv e s), E espondents *

Civil Procedure Ocde— Act XIV of 1SS2, ss. 80, 101, 108— 'Es-’partt decree— 
Substituted servicc of summons.

A decree was passed ex parte against defendants on wliom tlio sunimoBs 
-was served by affixing it to tlieir honse. The dofendauta who had applied 
tmsucoessfully nnder Civil Procedure Code, section 101, to be heard in answer to 
the suit, now preferred a petition under section 108 that the decree be set aside. 
This application was dismissed. On an appeal by one of the defendants :

Held, as it appeared from the serving officer’ s return th.at, according to the 
information given to him, there was no prospect of his being able to serve the 
defendant personally witliin a reasonable time, that he was justified in affixing 
the summons to the door of the house.

Per cur :—The fact that an order under section 101 has been made against a 
defendant and has not been appealed against is no objection to an application 
bei»g made by him under section 108.

A ppeal against tlie order of E. J. Sewell, District Judge of Nortt 
Arcofc, in Original Suit No. 42 of 1892 on Miscellaneous Petition 
No. 120 of 1895.

The petitioners weretLe defendants against whom a decree was 
passed ex parte on the 30th of March 1895. On this application they 
alleged they had not heen duly served the summong, and were not 
informed of the suit until after the settlement of the issues and 
the petition proceeded as follows:— “ Suhseq[uently these defendants 
“ haye put in petitions with afBdavits under section 101 of the 
“  Oode of Oiyil Procedure to set aside the ex-parte order and accept 
“  their written statements filed by them in Court and proceed with 

the suit on merits. Their applications were then rejected. How 
“  as a decree is passed ex parte against these defendants, thBj jnosi 

hunahly pray that it may be set aside, and the suit proo@iled 
“  with for a decision lipon merits.’* The application was dismissed

* Appeal against Order No. 6 ofl897.
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by tiie District Judge wlio was not satisfied under Civil Procedure 
Code, section 108, tkat tlio summons was not duly served, or that 
the applicanta -were prevented lay any sufficient cause from appear­
ing wlien tlie suit is called on for tearing. As to the service of 
the summons ho said ;— “ The summons to the defendants were 
“ affixed to first defendant’s house on the 2oth February, and the 
“ District Munsif ■who had the summons served after such enquiry 

as he thought fit declared the summons duly served under section 
“ 82 of the Civil Procedure Code. That his decision ̂ as right inas- 
" much as the house is first defendant’s residence appears from the 
“ fact admitted by first defendant in his affidavit that he returned 
“ on the 20th March to this house from Bangalore . . . .  The 
“ second defendant is first defendant’s brother . . . .  .The 
“  return on the summons which is certified by the Village Munsif 
“ states that second defendant lived in thp first defendant’s house 
“ and had only left it three days before the notice was affixed.”  

Defendant No. 2 preferred this appeal.
Mr. J. Batya Nadar and V. Krishncmmi Ayyar for appellants. 
The Acting Advocate-General (Hon. F. Bhashyam Ayyangar) 

and Gopalasmni Ayyangar for respondents.
Judgment.—Tho Advocate-Greneral raises a preliminary objec­

tion to the effect that inasmuch as an. order was passed against the 
second defendant (appellant) under section 101, Civil Proced.ure 
Code, and as no appeal was made against the ex-partc decree so as 
to enable the appellant to impeach that order, the appellant was 
not entitled to mahe an application under section 108 raising the 
same question as had been already decided against him under 
section lOlj nor should "he be now allowed to appeal against the 
order made against him under section 108.

This contention at first sight may seem to be reasonable, bat 
having regard to the very wide words in any case ” used in section 
108 we are unable to hold that the defendant was not entitled to 
make an application under section 108. That being so he was, 
under section 588, entitled to prefer the present appeal.

Nor can we agree with the Advocate-G-enoral’s contention that 
even if an appeal lies and the ex-parie decree is set aside, the pro- 
oeedings will be futile inasmuch the order passed under section 
101 could not be interfered with in an appeal like the present. 
We think, if under section 108 an ex-parie decree is set aside this 
necessarily carries with it a reversal of any order proviouely made
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under section 101 refusing to allow the party to appear and defend, 
the suit. To liold otherwise would lead to an absurdity.

TuTning now to the merits the question whether the serv­
ing officer “ cannot find"*’ the defendant within the meaning of 
section 80 is one which must he determined with reference to 
the circumstances of each case. If the information given, to the 
serving officer leads him to think that the defendant is only to be 
absent for a short time, it may well be that the serving ofBcer 
should, if possible, wait and endeavour to effect personal service 
{BhoimJietti v. Vmabai{\)). Otherwise, and if there is no person 
who can he served in the absence of the defendant, we see nothing 
improper in the serving ojfEcer affising the summons to the outer 
door® of the defendants’ ordinary residence. In the present case 
the serving officer’s return shows that according to the information 
given to him there was no prospect of his being able to serve the 
appellant personally within a reasonable time. He was, therefore, 
justified in affixing the summons to the door of the house, and the 
District Judge was justified in accepting it as a sufficient service.

We must, therefore, dismiss the appeal with costs.

1897. 
Mareli4, 15. 
rSeptember

13.1
1898. 

April 1, 
May 4. 
Jnly 16.

APPELLATE 01VIL»~FULL BENCH,

^Before Sir Arthur J. H. CoIUns, Et.  ̂ Chief Justice, Mr. Justice 
Shephard, Mr. Justice Siihramania Ayyar, Mr, Justice Benson, 
and Mr. Justice Davies,

E A M A O H A N D B A  B A T A & U R U  (Plaintifp), A ppellant,

[M O D H U  P A D E I (D epeitdant), R espondent.*

Limiiation A d~A ct of ISW, sched. 17, avts. 132, li? — Mortgage— Buit
for sale.

On 2nd July 1879 ilie defenclaiii mortgagod to tlie plaintiff ceriain property 
to secure payment of a debt ■with interest. The instnmient pi;rportecl to he a 
mortgage •with possession, and it contained a covenant to repay the mortgage 
amoTinb on the 8th March 1882. Tho plaintiff never obtained possession and 
he hroQghi a STiit on the 29th June 1894 to recover the pl-incipal and interest 
by the sale of the land:

(1) I.L 21 Bom., 223. ■ Second Appeal Fo* 1699 of 189li


