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It was next urged for the plaintiff that the dispossession of the Eaitanadan 
fii3t defendant was on a claim of title which was inconsistent with 
the plaintiff’s right to the reversion and such relief as would pro- 
tect that right might and ought to he given in this suit. The 
relief appropriate in such circumstances would be a declaration (Per 
Peacock, OJ., in Womesh Chunder Goopto v. Baj Namin Mo//{l)).
But as the plaint was framed upon an erroneous view of the plain­
tiff’s rights, no declaration was prayed for with reference to the 
view of the matter just stated, and the case is not one in which the 
plaintiff should he allowed to amend at this stage of the litigation, 
especially because even after such an amendment the case cannot 
be decided in favour of the plaintiff without taking further evi­
dence as to whether Exhibit 0, which is the very first link in the 
chain of the plaintiff’s title, was executed by the parties who are 
alleged to have executed it, but which evidence the plaintiff had 
failed to call without, so far as appears, any proper reasons for 
such omission.

In these circumstances there is no alternative left but to dismiss 
the suit on the preliminary ground stated above. The appeal, 
therefore, fails and is disallowed with costs.

APPBLLATB OIVIL.

Before Sir Arthur J. H. Collins, Ki., Chief Justice, 
and Mr. Justice Benson.

ITTAPPAN (Plaintifp)j A ppblxant,

V ,

PA R A N G O D A N  n a y  a h  and 0THEE8 (D b fb k d a o ts ) , 
Eespondents.®

Transfer of Property Act—Act IV  q/1882, s. 59—Oral agreement for kanam— 
Suiifor ejectment hy ajenrni.

A jenmi in Malabar sued to eject a tenant, ■vttIio proved by oral eridonae that 
he iiad cue year before suit! paid to tlie plaintiff a sum of money as a renewal fe® 
and the plaintiff agreed to demise the land to him on kanom for a period of twelve 
years :

Held, that, althongli no instrament has been executed and registered, the 
plaintiff was not entitled to eject th® defendant.

( 1 ) 10 W.R., (3.R.), 15 at p. 19. Second Appeals Fos. 1646 and of 1896.

1898. 
March 22.



ixTiPPAJf Second appeal against the decree of J. A. Davies, District Judge 
pABANGODAN Soutli Makbsr, in Appeal Suit No. 238 of 1895, confirming tlie 

Natar. decree of P. P. Raman Menon, District Munsif of Nediinganad, 
in Original Suit Ko. 456 of 1893.

The plaintiff sued to recover, with arrears of puxapad, twenty- 
three items of land alleged to he the jenm property of his tarwad 
and to have heen let on an improving lease to the defendants’ 
assignor. The document tendered in evidence of that lease was 
found to he forgery. The defendants however admitted the 
plaintiif''s title as landlord, and their case was that, in September 
1892, the defendant had paid a renewal fee to the plaintiff and 
that the latter agreed to demise to him the land on kanom under 
which he claimed to be entitled to hold it for a period of twelve 
years. This agreement was established by the evidence, but the 
District Munsif held that it did not constitute a bar to the suit 
for ejectment for the reason that the terms were not proved to be 
sufficiently definite to be specifically enforced. He accordingly 
passed a decree for the land. The District Judge was of opinion 
that the agreement was not indefinite and really afforded an 
answer to the claim, and accordingly he reversed the decree and 
dismissed the suit.

^The plaintiff preferred this second appeal.
Siindara Ayyar for appellant.
Mr. C. Krishnan for respondent No. 1.
R^ru Namhiar for respondent No. 29.
JUDGMENT,—It is arguod for the appellant that the whole of 

the renewal fees was not paid by the defendants. That, however, 
was not plaintiff’s case in the Court of Eirst Instance, nor is it 
a ground of appeal to this Court. The contention of the plaintiff 
was simply that the money paid was not paid as renewal fee, but 
as- rent. The Courts found that it was paid as renewal fee. No 
question was raised as to whether the payment was the full fee or 
only a part of it, and we cannot allow the plaintifi’s present con­
tention that it was only part of the fee to be now maintained. 
We find that the fuU fee was paid. Then it is argued that a lease 
of the kind agreed upon between the parties can only be made 
by a registered instrument, and that, as no such instrument was 
executed in this case, the plaintiff can maintain the present suit in 
ejaotmen .̂ In support of this plea reliance is placed on a dictum
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in the ease of Pajweddi v. Narasareddi{l). That dicitm has teen ixrAppAN 
doubted l)j tlie Full Bench of the Allaliahad High Court {Betjant v. 
Muhammad Yakub{2), and by a Divisional Beneii of this Court Natab. 

(Panffi Achan v. Paramesicara Faitcr{3)). We must also say that 
■we find difficulty in accepting it as correct, although, as pointed 
out by Edge, G J ., the decdsion could bo supported on the ground 
that in that case the defendant had unsuccessfully brought a suit 
for specific performance and had in it set up a contract which 
differed from the actual contract. In the present case the plaintifi 
brought his suit for ejectment before the espiration of the time 
within which the defendants might have sued for specific perform­
ance of the contract to renew the lease. In auch a case to allow 
the plaintiff to eject the lessee would, in our opinion, be to gire 
the plaintiff a decree in fraud of his contract of lease- We, there­
fore, agree with the Lower Appellate Court that the plaintiff’s suit 
was premature, a ad we dismiss this Second Appeal Ko. 1646 of 
1896 with costs.
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i.PPBLLATP] CRIMmAL.

Before Sir Arthur J. II. Collins, Kt., Chief Justicê  and 
Mr. Justice Benson.

QUEEN-EMPBfesS, isgs,
 ̂ February 16.

AYYAKANNU MTJDALL*

District Municipalities Act (Madras) -  Act IV of 1884i, s, 189—Keeping a private 
cart-stand withoiit a liceyise.

It is not iiecessaiy, in order to establish, the offence of using a place as a carfc- 
efcand witliout a license under District Muuioipalities Act IV of 1884 (Madras), 
section 189, to prove that the cart-staud its offensive or dangerous or that fees are 
levied there. ‘

A p p eal on behalf of G-orernment under Criminal Procedure Code, 
section 417, against the judgment of acquittal pronounced by 
P. Eajagopala Ghari, Second-class Magistrate of Chengam, in 
Calendar Case No. 22U of 1897.

(1) I.L.E., 16 Mad,, 464. (3) I.L.E., 16 AIL, 344.
(3) Second Appeal No- 730 of 1894 (uureported).
* Criminal Appeals jS'os. 14 and 15_of 1898,


