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mainly depend upon this, wiz, whether the local biggahwas
smaller than the ordinary biggah. Upon this point the lower Courts
have come to the conelusion that the defendants have not made out
their contention. Insecond appeal we cannot interfore with this
finding of fact.
The appeal is dismissed with costs.
Appeal dismissed,

Before My, Justice Miltar and My, Justice Pigot.

MAHOMED HOSSEIN (ove or THE DEFENDANTS) . PURUNDUR MAHTOQ,
ON EHIS DEATH HI8 soN, HEM LAL MAHTO (Pramvrirp)#

Limitation—~Suit to set aside suls held in execution of @ decres—Eaecution
Act XV of 1817 (Limitation Act), s8. 4 and 14 and Sch, II, Art. 12—
Qivil Procedure Code (det XIV of 1882), ss. 811, 812,

If in an application for execution the Court erronecously holds that the
application is not barred and ordera & sele, the order, though arronecus and
lisble to be set aside in the way presented by the procedurs law, is not a
nullity, but remains ia full force until set aside, and a sale held in purauance
of such order is, until set aside, a valid sale ; & suit ta st aside such 4 sale is
governed by Art. 12, cl. (@) of Sch. IL of Aot'XV of 1877,

The word ‘“disallowed” in s. 312 of the Qivil Procedure Code has no
reference to an order passed on an appeal, but refers to the dissllowance of
the objeotion by the Court before which the proeeedings unders. 811 are
taken,

On the 15th June 1878, & judgment.debtor filed a petition objecting to
execution of & decree against him proceeding on the ground thal the decres
was barred, On the 18th November 1878, that objection was overruled and
certain of his property sold, Against the order overruling his-objoction the
judgment-debtor appeeled, and ultimately on the 13th January 1880 the
order was set aside by the High Court, and the decres was held to have been
barred. Pending these proceedings the judgment-debtor also, on the 17th
December 1878, applied, uader the provision of s. 811 of the Civil Proce-
dure Qode (Act XIV of 1862), to set nsidesthe sale on the ground of
material frregularity, but that npplication was ultimately rejected on the
17th May 1879, and the sale was confirmed on the 21st May 1879,

On thep 2nd April 1880, the judgment-debtor spplied to.aset aside the
gale, on the ground thgt the deoree, in exeoution of which it had taken place,

# Appéal from Appellets Decrae No, 985 of 1888, egainst the decree of
H. Beveridge, Esq,, Judge of Patna, dated the 26th. of March 1883,
roversing the decree of Baboo Jogesh Chunder Mitter, Boy Bahadoor,
Bubordinate Judge of thet distriet, dated the 25th of March 1882. ’
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had been held to be barred, and though an order setting aside the sale was
made by the Original Court, it was subsequently set aside by the High Court
on the 13th April 1881, as having been made without jurisdiction. The
judgment-debtor now brought a suit on the 4th January 1882, upon the
same grounds to set aside the sale and recover possession.

Held, that the suit was barred.

THE facts of this case, so far as they are material, were as fol-
lows :—On the 18th November 1878, certain property belonging
to Purundur Mahto, the father of the respondent, who was the
plaintiff, but who died pending the appeal, was put up for sale
in execution of a decree obtained by one of thé defendants
against him, and purchased by the present appellant, Mahomed
Hossein. On the day on which the sale took place, and imme-
diately prior théreto, an objection raised by Purundur Mahto
by a petition filed on the 15th June 1878, objecting to the
sale proceeding on the ground that the execution of the decree
was barred by limitation, was overruled. After the sale Purundur
filed an appeal against the order, finding that the execution
of the decree was not barred, and also applied to have the sale
set aside on the ground of material irregularity in publishing
it, &c. The latter application was filed on the 17th December
1878, was rejected on the 17th May 1879, and, though an ap-
peal was preferred against such rejection, the order of rejection
was confirmed on the 24th March 1880, and the sale was ulti-
mately confirmed on the 21st May 1880, and a certificate grant-
ed to the purchaser, the present appellant.

On the 5th July 1879 the Judge decreed the appeal preferred
against the order of the 18th November 1878 finding that the
decree was not barred, and held that the decree was barred;
and though an appeal was preferred to the High Court, the
decision of the Judge ‘upon this point was upheld, and that
appeal dismissed on the 13th January 1880.

The judgment-debtor, Purundur, thereupon, on the 2nd April
1880, applied to the Subordinate Judge tq have the sale set
aside upon the ground that the decree, in execution of which
thesale had taken place, had been found to be barred, and that
application was granted on the 13th September 1880; but an
appeal being preferred, the order then passed was set aside by
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the High Court on the 13th April 1881, upon the ground tlat it 1885

was made without jurisdiction.

Purundur, thereupon, on the 4th January 1882, instituted the
present suit for the purpose of setting aside the sale, and having
possession of the lands which had meanwhile been taken pos-
session of by the auction-purchaser. The first Court dismissed
the suit, holding that it was barred by limitation, but on appeal
that decision wasg reversed, and the plaintiff obtained a decree.

The lower Appeliate Court was of opinion that Art. 12 of
Sch. IT of the Limitation Aect did not apply on the ground
that the execution sale was in reality a nullity, as the decree
being barred by limitation the Court had no jurisdiction to
direct any sale in execution thereof; and that, even if Art. 12
did apply, the provision of s. 14 entitled the plaintiff to deduct
the period from the 2nd April 1880, to the 13th April 1881,
when he was endeavouring by litigation to set aside the
sale. That Court also held that the sale ‘¢ould not be said to
have been confirmed onthe 21st May 1879, as that order was
appealed against, and the appeal was not disposed of up till the
24vh March 1880, and that the action of the Court in con-
firming the sale could not affect the right of the parties.

The defendant, Mahomed Hossein now specially appealed to
the High Court.

Mr. C. Gregory and Baboo Jogendro Chunder Ghose for the
appellant.

Baboo Taruck Nath Palit for the respondent.

The judgment of the High Court (MITTER and PIcoT, JJ.) was
as follows :—

The facts of this case are briefly as follows:—In 1878,
execution of a money decree against the plaintiff was taken
out, and the property in dispute was attached. On the 15th
June 1878, a petition was filed by the plaintiff, objecting to the
proceedings in execution on the ground that the decree was
barred by limitation. On the 18th November 1878, the Court
executing the decree overruled this objection, and the property
in dispute wassold at auction for Rs. 90. Against this order
the plaintiff preferred an appeal.
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Oxf the 17th December 1878, bofore the appeal was heard, the

Yanonen - plaintiff made an application under s, 811 of the Code 4f
m"f“m‘ Civil Proceduio to sot aside the sale on the ground of materis]
Puruspor irregularity in conducting it. This application was réjected

MAHTO.

on the 17th Moy 1879, and the sale was confirmed on the 21t
May following,. '
.The appeal against the order of the Original Court overrulin
the plea of limitation was hoard on the 5th of July 1879, and the
Appellate Court decreed tho appeal, holding that the decree was
incapoablo of cxecution as barred by limitation, This decision
was confirmed by the High Court on second appeal on the 18th
January 1880. On the 24th March following, the District Judge
on appeal confirmed the order of tho lower Court rejocting the
plaintiff's petition undor s. 811 of the Civil Procedure Code.

On the 2nd April 1880, the plaintiff made an application to
the Original Court to sot aside tho malo, on the ground that the
decree ot the time it was hold was barred by limitotion. Thé
Court apparently acting under s, 316 of the Civil Procedure Coda,
set agside the sale on the 13th September 1880, On the 18th.
April 1881 this Court, on the motion of the defendant, set aside
the order of the 13th Scptember 1880 as passed without
jurisdiction.

The prosent suit was brought on tho 4th January 1882 for
possession “of the property in dispute, which was sold on the 18th
November 1878 by sotting asido tho said sale.

Tho Court of first instance dismissed the suit, but the District
Judge on appeal has, reversing the docroo of the lower Court,
awarded a decree in favor of the plaintiff. Against the decision
of tho District Judge, the prosent appoal has boen proferred by
the auction-purchascr,

The partics joined issuo upon the question whother the defen-
dant auction-purchaser was or was not o mere benamidar fo
the defendant decroe-holder.. Both Courts have concurrently
found that it had not been cstablished that It was benamdar of
the decree-holder. That question being one of fact, is therefute
no longer open in this second appeal.

One of the grounds upon which the suit was dismissed by the
Suboydinate Judge was that it was baired by limitation unde?
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clause (&) of Article 12 of the second schedule of the L1m1ta,t10n .

Act, which says that in a suit to set aside a sele in execution of
a decree, the period of limitation is one year from the date when'
the sale is confirmed.

The lower Appellate Court is of opinion that this article is
not applicable, because the execution sale in this case was a
nullity. The District Judge holds that the decres being barred by
limitation the Court had no jumisdiction to divect any sale in
execution thereof One of the contentions of the defendant
auction-purchaser, before the District Judge, was that the decree
was nob barred by limitation, and that as he wasnot a party to
the proceeding in which it was held that it was so barred, he was
not bound by the decision arrived at in it. But the District
Judge overruled this contention onthe ground that he purchased
the property when that proceeding was pending, and that there-
fore on the doctrine of l¢s pendens he was bound by the final
decision in that proceeding.

The District Judge was further of opu:uon that, even if the
article in question be held to-be applicable, the present suit
" would not be barred by limitation, He arrives at this conclusion
in the following way: In the first place he thinks that the date
of the confirmation of the sale is not the 21st of May 1879, when
the Court in which the sale was held, held a proceeding confirm-
ing the sale. He is of opinion, therefore, that upon the proper
construction of s. 312 of the Civil Procedure Code, the Court had
no power to confirm the sale then. But the date when the
the sale should be held to have been confirmed according to
the provisions of the Civil Procedure Code, was the 24th of March
1880, when the District Judge dismissed the appesl in the
proceeding under s, 811.

_ In the second place the District Judge holds that the plaintiff
is entitled under s. 14 of the Limitation Act to the deduction
of the time which elapsed between the, 2nd of April 1880,
(when the plmntlff applied to the Subordinate Judge to have the
sale set aside on the ground that the decree had been declared
by the hlghest Court to be ba.rred), and " the 18th of April 1881,
when the High Court reversed the order made by the lower
‘Court in that proceeding in favor of the plaintiffi There isno
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1885  doubt that if this period be deducted, and if the correct starting

“Manomen date be the 24th of March 1880, the suit would be within

IloseEIN i',ime.
.

PuruspuR Tt seems to me that the District Judge is in error in holding
Maso. that this suit is not barred under clause (&) of Art. 12 of
the second schedule of tho Limitation Act.

The District Judge is in error in holding that, inasmuch
as the Court had no jurisdiction to entertain the application
of the decroe-holder for the salo of the disputed property in
consequence of the decreo being barred by Lmitation, the
sale itsclf was a nullity, Soction 4 of the Limitation Act directs
that an application made after the period proscribed in the
Actshall be dismissed. This direction in the section in question
does not take away tho jurisdiction of the Court in respect of
the application in any way If the Court erroneously holds
that the application is not barred, the order of the Court, though
erroneous and liable to be set aside in the way preseribed in,
tho procedure law, is not a nullity, bubt remains in full forge'
until set aside, Therefore, the sale held in this chse was. &
valid sale until it was set asido.

That being so, clause (a), Art. 12 of the second scheduls
of the Limitation Act clearly applies to this suit. According
to the article in question the period of limitation begins to
run from the jime when the salo is confirmed. In this case the
-sale wag confirmed on the 21st of May 1879, The District
Judge is of opinion that the word *disnllowod” in s, 812 of the
Civil Procedurs Oode means “ disallowed” by the Appellate Court.
It scems to me that the section docs not admit of this construce
tion, The words of the scetion leave no discretion to tho Court
in the matter of the confirmation of the sale aftor the objection
is disallowed. It says thab the objection, being disallowed,.
“the Court shall poss an ordor confirming the sale”  'The
objection to the sale was disallowed on the 17th May 1879,
and the salo was confirmed on the 21st Moy following. The
date of the confirmation of the sale was thorefore the 21st Ma'y
1879, and not the 24th March 1880 as held by the District
Judge. Taking the 21st May 1870 as tho starting point, tha
present sfiit was not brought within one year, sven. 1f the timg¢
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deducted by the District Judge be held to have been rightly
deducted. ' The suit is, therefore, barred by limitation,

The decision of the lower Appellate Court will, therefore, be
set aside, and the plaintiff’s suit dismissed with costs in all
the Courts.

Appeal allowed.

Before Mr. Justice Mitter and Mr. Justice Field.
ABILARK ROY AND oTmERS (DEFENDANTS) », RUBBI ROY (PLAINTIFR).*
Hindu Law— Morigage for legal necessity by managing brother of joini
JSamily—Sale in ewecution qf decres oblained against morfgagor along—
Rights of purchaser and other member of joint family.

4, the menaging member of a joint Hindu family governed by the
Mitakshera law, for joint family purposes and legal necessity mortgaged
the joint family property. The mortgagee subsequently sued .4 alone
upon the mortgage, obtained a decree, and had the property comprised in
the mortgege put up for sale, B, a brother of A4’s, who was no party to the
mortgage or to the stit thereon, resisted the purohader ai the suction sale
in his endeavour to get possession. In a wsuit by thé purchaser against B
and 4 '

HaZ:l, that B’s interest in the joint family property was unaﬂfectefi,‘by:
decree pessed in the mortgage suit, and that the purchaser was not entitled
to the relief he sought as regards his share.

Subramaniyayyan v. Subramaniyayyon (1) followed.

Teg facts of this  case were as follows: Hurihur Dut
Roy and Jori Roy, members of a joint Hindu family governed
by the Mitakshara law, ‘borrowed & sum of Rs. 700 from one
Sheo Proshad Singh upon & mortgage of a share in the joint
farnily property, the loan being raised for legal necessity.
This mortgage was dated the 18th July 1875, and covered
an elght gunds, one coun, one krant share i in mouzeh Dibali,
Afterwards Hurihir Dut Roy separated from . Jori Roy, The
sons of Sheo Proshad Singh, who had meanwhile - died,
instituted & suit on the 8th January 1879 upon the mortgage
against Hurihur Dut Roy and Jori Roy, and obtsined an

® Appeal from Appeliate Decree- No. 1808 ‘'of 1883, aguinst the decree of
Baboo Dinesh Ohunder Rai, Additional Stbordinate ~Judge of Tirhoot,
dated the 18th of  April 1883, reversing the ‘deoree of Mahomed Nurul

Hogain, Khan Behadur, Munsiff® of Thjpore, dated the 26th of-June 1882,
(1) L, LR, 5 Madi- 125
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