
APPELLATE CIVIL.

Before Mr  ̂ Justice Subrammnn Aytjar and Mr. Justice Davies,

SUKYANAEAYANA SASTEI ( P l a i n t i p f ) ,  A p p e l l a n t ,  1897.
October 11,
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EAMAM.URTI PANTULU (D efes’dant), Eespondext.*

Transfer of Fropertsj Act— Act IV  of 1S82, s. 135—Actionahie claim—Claim 
affirmed by a Court— Consideration fcr assignment—Limitatioji—Oon^truction 
of decree.

A, as guardian of the -̂ vidoTr and legatee of the depositor, claimed a sam of 
money in tlie hands of a Bank, to wbifjx B asserted an adverse claim. Pending an 
application by A  for a succession certificate, B sued the Bank and the 'vviilow for 
the money and A was joined as a defendant. A decrce v̂as passed in 18S9 
by which it was ordered that tho Bank should pny the money to B on Jii.s giving 
SRcnrity to pay it over to A on his obtaining the snceesslon certificate. B 
furnished eecunty and I’eceived the money in 1S92. A mcanwhiie had obtained 
the snccessioa certificate and in ho purchasc-d the rights oi' the widow who 
had come of age. In the same year he sued 13 for the motiey.

He/d, that the suit was not barred by li-uitadon and that tho plaintiff was 
entitled to a decree; bub that he could rccover onlj'the price actually paid by 
him with interest and tho incidental expenses and costs, as tho case was not 
within Transfer of Propnrty Act, section 1.15(d), since on the trne construc­
tion of the decree of 1889 all that had been decided was who should hold the 
money pending tho eettleracnt of the rights of the rival claimants.

A p p e a l  against tlio decree of 13. C. Jiawson, Acting- District 
Judge of Vizagapatam, in Original Suit No. 36 of 1894.

T3ie plaintiff sued as the assignee of one Eamaroma to lecovex 
from the defendant Es. 2 ,2 7 9 - 6 -0  ivith interest. Eamamma was 
tho widow of one Subbarayadu t\’1io  died in 1887, leaving a 'null 
b j  which he bequeathed the abovementioned sum then deposi(ed 
in a Bank at Vizianagaram to her, and appointed tho present 
plaintiff Suryanarayana Sastri to be her guardian until she should 
come of age. Suryanarayaua Safctri in his capacity of gnardian 
of tho minor widow applied for a succegsion certificate in 1888  to 
enable him to collect the money ; but before it was issued Eama- 
murti Pantnluj the present defendant, nsserted a claim to the 
money as assignee from the undivided brothers of the deceased' 
and the father and natural guardian of the widow. This claim

* Appeal No, 40 of 1897.



SoBTA- nofc being rccognizcd by the Bank, he instituted Original Suit No. 
357 of 1888 on tiio file of tho District Munsif of ‘Vizianagaram to 

B a u v m u r t i  the money. In tiafc suit, in wliicli the plaintiff impugned
Fxsxna. tlio gcnuinouoss of tho will, the original defendants vere tho 

Bank and tho widow and tho alleged assignors, and Suryanara- 
yana Sastri was subsequently broiight on to the record as sixth 
defendant. The District Munsif held that tho Bank was justified 
“  in withholding payment to the plaintiff not because there was 
“  any doubt as to the minor third defendant being the widow of the 
“  lato Subbarayadu, but bocauae the sixth defendant also claimed 

the money as being guardian to the widow under a will.’' But 
in view of the facts that no certificate had yet been issued to 
Suryanarayaua Sastri, and that the Bank was not in a financially 
sound position, instead of dismissing tho suit ho passed a decree 
by wLich it was ordered that tho Bank “ do pay to plaintiff tho 
“ suit amount on condilion of his giving sufEcient security to return 
“ the money to sixth defendant on his producing tho certificate from 
“ the District Courtof Vizianagaram, and that tho Bank on payment 
“ of money into Court bo exonerated from all liability to pay the 
“  money to any one else and that sixth defendant do look to plaintiff 
“ for payment of iho money.”  This decree was dated 29th April 
1889, and tho plaintiff having furnished the required security 
received tho money in January and March 1892. Suryanarayana 
Sastri obtained the sucoosaion certifieate on the 14th of 1̂’ebruarj 
1800. Eamamma came of age in or about 1892 and on the 14th of 
March 1894 she assigned her rights to him and ho instituted the 
present suit oa 6th November 1894.

Tho plaintiff, contended that his claim was res judicata  ̂ but the 
District Judge held that it had not been the subject of adjudication, 
and disposed of the case on the merits. The will was upheld, and it 
was found that tho money was part of the testator’s self-acquisitions 
and that the suit was not barred by limitation ; that the considera­
tion for the plaintiff’s assignment was Bs. 1,450 only, and that 
tho subject of the assignuienfc was an actionable claim within 
tho moaning of Transfer of Property Act, section 135, it being 
impossible for the money to be recovered except by a suit. The 

'D.strict Judge accordingly on the authority of Ndakanta v. Krish- 
naisauti l̂) passed a decree for Its. 1,450 and interest from the data
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of the assignment and costs thereon and disallowed the rest of s-obia-
the plaiatifi’s claim. ■

The plaintiff preferred this appeal and the defendant filed a „
fiAMAMUBTI

memorandum of objections. p>xtdlp.
B.amachandra Rau 8aheb for appellant.
Patlabhirama Ayyar for respondent.
Judgment,—The first question for consideration is what was 

the price for the assignment. The Judge has found that only 
Es. 1,450 was actually paid and that there was no satisfactory 
evidence of the payment hy plaintiflf either of the litigation 
expenses— Ss. 290— or of the sum of Es. 1,900 under the receipt 
exhibit B. Notwithstanding the execution of this receipt exhibit 
B by Eamamma we agree with the Judge in believing her evi­
dence that no money was paid her on that receipt. The evidence 
in proof of ’payment is not of a credible character, and the omis- 
sion of the plaintiff to state whence he procured this large sum 
of money indicates that he never had it. It would have been easy 
for him to show how he happened to get the money if he really 
did get it. The payment of the Es. 1,900 is therefore not proved.
As regards the lis. 290 for legal expenses, there can be no doubt 
that plaintiff must have spent a considerable amount of money in 
litigation, on behalf of Eamamma. There is to begin with the 
stamp of Rs. 60 on the succession certificate which he obtained on 
her behalf and she admits that she has paid nothing to plaintiff 
on account of litigation expenses. The sum mentioned by plaintiff 
and admitted in the assignment itself, viz._, Es. 290, may be 
accepted as correct, as it is not extravagant.

It is then contended for the plaintiff that he is entitled to 
recover on the assignment the whole amount mentioned therein as 
the consideration, even if the whole amount was not paid. I f  the 
case fell under clause UV) of section 135 of the Transfer of Property 
Act that would be so, but we think that rti this case the claim had 
neither been affirmed nor was ready for affirmation by a Court, 
and it therefore remained an actionable claim. The decision in - 
the suit against the Bank did not determine whether Eamamma 
or the defendant was entitled to the money. That was left for„ 
future determination. All that the Court’then decided in reference 
to the money was as to who should hold the custody of it, pending 
the settlement of-the rights of the rival claimants. We muBt 
therefore hold that the plaintiff can recover only the p ico  he

sa
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SvRyx- paid and that we iiave found to be Ea. 290 over and albove tlie
sum allowed by the Lower Oourt. The decree of the Lower
Ooxiit will be modified by adding this sum, and the incidental 

S a m a s h t e t i  . . .
PANrtri.T>. expenses attaching to the assignment, viz., Rs. 46 to the amount 

decreed to plaintiff. The appellant and the respondent will have 
and pay proportionate costs in this and in the Lower Appellate 
Court on the amounts now allowed and disallowed. There is 
nothing in the memorandum of objections. We agree with the 
Judge as to the genuineness and validity of the will of Eamamma’s 
husband and, as the defendant received the money within three 
years of suit, no question of limitation arises. The memorandum 
of objections is therefore dismissed with costs.
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Before Sir Arthur J. H. Oolliiis, Kt., Chief Justice, and 
Mr, Justice Shephard.

1897. NAEA.YANA CHETTI (DsrEKDANT), P etctioneb,
October 15,

21

LAKSHMANA CHETTI (P jdaintipp), E espondent . *

GontractAci—Act IX ofl8'72, s.43—Joini promissors— Suiijor money against person 
carrying on lusiness of a dissolved partnership— Objection taken on ground of 
non-joinder.

In a suit for monej due on account of dealings in olotlies from 1889 to 1895, 
it appeared that the dealings had taken place between the plaintiff and tbe firm 
conaisting of tbe defendant and another till 1894 wlien the firm was dissolved 
since whioli date the defendant had carried on the business and dealt with the 
plaintiff;

Held, that the suit was not bad for non-joinder of the late partner.
Per cur: it is not incumbent on a person deaHug with partners to make them 

all defendants in a soit.

P btitiow under Provincial Small Cause Courts Act, section 25, 
|)raying the High. Oourt to revise tbe decree of K. Eamachandra 
Ayyar, District Munsif of Trichinopoly, in Small Cause Suit 
^ 0. of 1896.

The plaintiff sued to recover a sum due on account of dealings 
in clothes from March 1889 to January 1896. Up to 1894 the

* Ciyil Revision Petition No. 525 of 1896.
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dealings toot place 'between tiie plaintiff aDd the firm consisting 
admittedly of the defendant and another. In  that year the firm 
was admittedly dissolved, and the business was carried by the 
defendant. The defendant pleaded, inter alia, non-joinder of his 
late partner The District Mnnsif passed a decree for plaintiff.

The defendant preferred this petition.
S. Subranmnia Aytjar for petitioner.
Tirvmalasami Qheiti for respondent.

JuDGMBN'r.— According' to the law declared jin the Contract 
Act, section 43, especially when taken with section 2f) of the Civil 
Procedure Code, it is clear that it is not incumbent on a person 
dealing with partners to make them ail defendants. He is at 
liberty to sue any one partner as he may choose. Luhmidm Khimji 
T .  Furdiotam RaridnH{\.)

The petition must therefore be dismissed with costs.

N a s a y a h a

CBB'ra
L a k s h m a w a

G h e t m .

APPELLATE C IY IL .

Before Mr. Justice Benson and Mr. Justice Boddam.

SUBTAN AR AY AN A PANDABATHAE (L boal  E b p b ksbntatiyh

OF DECEASED CoUNTEE-PEtlTIONER AND D e 1'-EN1>ANX No. 2), ApPEUaAOT, October 22.

V.

G IJ B T T N A D A  P I L L A I  ( P e t it io n e r  a n d  TaANSS'BBKE-Pi.AiNTiiT),

IfKSPONDENT.'^

LinAtation Act—Act XV of 1877, sched. II, art. 179—Application, for emctdion—
Continuation, of previous application.

In June 1893, an applieafcion was made for execution of a decree and it was 
dismissed, the applicanb being relegated to a suit to establish his right. He did 
nat sne, but in September he pat in a fresh application to execute, which was 
dismissed. He then sued and in March 1893 a decree was passed in his faTOor.
He now put in a petition in October 1895 jjraying that his petition of Sepiember 
1892 be revived or continued:

Edd, that the petition was barred by limitation.

A ppeal against the order of T M. Horsfall, District Judge of 
Tanjore, in Civil Miscellaneous Appeal No. 19 of 1896, reversing" 
the order of S. Dorasami Ayyar> District Mnnsif of Tanjore, in

(1) I.L.R., 6 Bom., 700. » Appeal agaiiiBfc Appellate Order Fo. 38 of 1897.
36'-



V. 
iUN. 

PlWAI.

SnaYA- Execution Petition No/789 of 1895, in the matter of Original Suit 
303 of 1880, on tlie file of the Additional District MunBif^s 

sATHAs Court of Tan] ore.
Gbrunada The facts of tho case were stated hy the District Judge as 

follows:—
“ In 1879 the late Zamindar of G-andarvakottai was sentenced 

to transportation for life for abetment of dacoity. On the 20th 
September 1880 one Seshayyangar got a decree against him 
(Original Suit No. 109 of 1880). In 1881 the Grovernment, which 
had declared the estate t(? be forfeited to G-overnment, released its 
lien thereon in favour of the zamindar’s minor son, the estate 
being placed under the Court of Wards.

“  Seshayyangar made a series of attempts to execute his decree. 
The first four applications were all against the miaor. They are 
dated 17th September 1883, 17th September 1886, 25th Septem­
ber 1889 and 21st June 1892. A ll were dismissed, for reasons- 
which are not now of any consequence.

“ Seshayyangar died, and in 1892 his heir transferred the decree 
to one Gruiunada Pillai, who is the present petitioner. On the 19th 
September 1892, this plaintifi put in the fifth execution petition. 
This time it was against the former zamindar, who was then still 
alive. The Court of Wards objected and the petition was again 
dismissed, petitioner being referred to a regular suit. Then 
plaintiff filed a suit (Original Suit No. 632 of 1892) to have his 
right established to execute the decree against the zamindar’s 
property in hands of the Court of Wards.

“ The Court of Wards set up various pleas, only one of which 
now concerns ua. It was that the decree being 12 years old was 
incapable of execution.

‘ ‘ The Lower Court held, on 29th November 1893, that, as no 
application to execute the decree had ever been granted, the decree 
could still be executed, and on appeal by the present zamindar, I 
upheld fchat finding (Appeal Suit No. 586 of 1894) on 18th 
March 1895.

“ On the 3rd October 1895, plaintiff has now put in the sixth 
-fl^vplioation for executionj this time against the present zamindar.”  

The petition was presented under Civil Procedure Code, sec­
tions 274 and 623, and paragraphs 6 and 10 of the petition were 
as f o l l o w s ■

258 THE INDIAN LAW EBPOETS. [VOL. xxi.



fOL. XXI.3 MABfiAS SSKIES. 259

I^revmis exeouHon, if any,—Petition was put in on tlie 17th. 
September 1883 and nothing was recovered. The petition pre­
sented on the 17th September 1886, having been retnmedj another 
petition waa put in on the 24th September 1886 and notice was 
ordered, and it was dismissed for non-payment of batta. Petition 
was presented on the 25th September 1895 and it was dismissed for 
non-payment of batta for notice. Petition was put in on the-Slat 
June 1892  ̂praying that I  may be treated as aasignee-plaintrS and 
that the amount found deposited in the Taluk may be attached ; 
and the execution petition was dismissed on the 5th September
1892, directing me to institute a regular suit. A  petition was put 
in on the 19th September 1892 praying that I may be treated as 
assignee-plaintiff and that the immovable properties may be 
attached, it was ordered on the 20th October 1892 that a regular 
suit may be instituted. In obedience to the said order I  filed Suit 
No. 632 of 1892 of this Court and Appeal Suit No. 586 of 1894 of 
the District Court, Tanjore, and a decree was passed on the 18th 
March 1895 directing me among other things to go on with the 
execution of the decree in Original Suit No. 103 of 1880 as 
assignee-plaintiff, ■

Belief prayed for.—As it was decided, in Original Suit No, 632 
of 1892 on the file of this Court and in Appeal Suit No. 586 of 
1894 preferred thereon on the file of the District Court, Tanjore,‘on 
the 18th March 1895, that I should be treated as assignee-plaintifE 
60 as to enable me to execute the decree, in accordance with the 
order directing me to bring a regular suit, dated 20th August
1893, passed on the petition presented by me on the 19th Septem­
ber 1892, praying that I may be made assignee-plainfciff in this 
«uit and that the amount may be recovered (forme), I pray that 
the Court may be pleased to restore to its file the petition, dated 
19th September 1892, and to order that the immovable properties 
mentioned in the list presented with this petition and referred to 
in the decree in Original Suit No. 632 of 1892, and also described 
in the list attached to this petition, may be attached for the amounts 
mentioned in columns 7 and 8 herein and also for subsequent 
interest and execution charges, &c., and sold at auction and the 
amount recovered for me.”

The District Munsif dismissed the petition on the ground that 
three years had elapsed between the dates of the second and third 
petitions for execution. The District Judge held that it jvas not

SnaiA-
jtaeayax’a
Paota-
R JL tB A R

V .
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open to the zamindar to raise this point and that the present peti­
tion should be regarded as a continuation of the previous pro­
ceedings—as to which he referred to Chandra Prudhan v. Gopi 
Mohun Shaha(l) and Naraijana Nambi v. Brahmam{2). He 
aecordiogly reversed the order of the District Muneif and 
granted the relief sought.

The zamindar preferred this appeal.
Paiiahhirama Ayyar for apellant.
F. Kruhnammi Ayyar for respondent.
J u d g m e n t  :— This is an appeal fro m  the District Judge 

allowing an execution petition on the ground that though dated 
more than three years after the last preceding application it is in 
effect a mere revival or continuation of it. In June 1892  ̂ the 
re sp o n d e n t  had put in a petition which was dismissed, the petitioner 
being relegated to a regular suit to establish his right. He did 
not bring a suit, but in September 1892 put in a fresh application 
to execute. This was dismissed as he had not chosen to take the- 
course siTggested when his previous application had been dismissed. 
After this the respondent filed his suit to have his right established 
and that suit ended in his favour on the IBtb March 1895. On 
the 3rd October 1896 more than three years after his last petition 
was dismissed, he pu.t in the present application asking to have the 
foroier application of September 1892 revived or continued. Both 
the Gotu’ta hold that this application was not barred because it was 
in effect a mere revival of the last previous application.

We think this decision is wrong. Had there been any reason 
for saying that the proper order on the hearing of the last appli­
cation should have been one which could hold the decision in 
suspense pending the decision of the regular suit, it might well be 
that there would be some reason for saying that this application 
could be treated as an application to proceed with a pending appH- 
catioUj but that is not the case here. The only proper order that 
could have been made in the circumstances was an order absolutely 
dismissing the application inasmuch as the order that preceded it 
had relegated the petitioner to a regular suit which he had not 
chosen to bring. We cannot therefore view the decision as one 

.^S^ending the application for execution, nor can we agree that, 
where an order finally and properly dismisses an. application, fox

(1|. I.L.E., 14 Oalc., 385. (2) I.L.K., 10 Mad,, 2?,



exeotttion, a freslt application for execution oan be treated as ft Sdsta- 
reaewal of it, even though such applioatioa may contain apt words 
for the purpose. Moreover we know of no process by which an satĥ b
application, which has properly been dismissed, can be revived. Gueusadji

For these reasons, without going into the other contentions 
raised, we allow the appeal.

"We reverse the order of the District J adge and restore that of 
the District Munsif. The respondent must pay the appellant’s 
costs in this and the Lower Appellate Court.
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Before Mr. Justice Benson and Mr, Justice Bodaam.

S AS I VARNA TEVAR (Assignbe-Pij^intii'i?), A p p e lla x t , I897.
October 15.

r, ------------ -—

A E U L A N A N D A M  P IL L A I and akothbb (D efendant N o. 2
AiTD HIS H ePEESBNTATITB), E esPOIODESTS.®

Limitation Act—'Act XV of 1877, sched. II, arts. 178, 173—Application for execution 
“  atruck off the file *'— Further application for exec‘iiion— Renewal of previous 
application.

An applioafcion for exeoufcion of a decree of a Diafcriot Munsif was made in 
April 18.93, but was struck off the filo on 20th July 1893, on a stay of oseouticn 
Layiog been ordered by the Subordinate Jadge. After the termination of the 
proceedings in the Sabordinate Court, the deoree-holder applied again for 
execntion on 6th Jaly 1896 :

Eeldf that the latter application should be regarded aa a ooatinuation of the 
former, and was not barred by limitation.

A p p e a l  against the order of S. Hussell, District Judge of 
Madura, in Civil Miscellaneous Appeal No. 18 of 1896, affirming 
tbe order of N. Sambaslva Ayyar, District Munsif of Sivaganga, 
in Execution Petition No. 416 of 1896 (in Original Suit JSTo. 365 
of 1887).

The facts were stated by the District Judge as follows :—
“  Application, dated 14th. April 1893, was presented for exe- 

“ cution. The Subordinate Court, by , injunction, stayed the 
execution of the appUoation. The District Munsif passed an

« Appeal against Appellate Order No. 23 o£ 1897.
§7


