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Rayssan. 18 needed the dictun in Mussamut Nonomi Babuasin v. Modun

AYYAN  Afhhun(1) may be cited as showing that the son may question
vizasadt  glike the existence and the nature of the debt in comsequence of
AYEAR which the sale has taken place.

The decrees of both Courts must be reversed and the suit must
be remanded for retrial by the District Munsif. It must be
understood that no questions have been decided in this appeal save
those two questions which arise upon the allegations made in the
plaint. The respondents must pay the costs of this appeal. Other
costs will be provided for in the revised decree.

Davies, J.—1 agree to the reversal of the Lower Appellate
Court’s decree, because there was no allegation in the plaint
and nothing to show that the mortgagees who brought the suit
wherein the sale was decreed had notice of the plaintiff’s interest.
Their omission therefore to make the plaintiff also a party to
that suit did not 4pso facéo entitle the plaintiff to a decree, for in the
Allababad case the ruling in which the Judge has followed,
and with which I cannot say that I disagree, the fact was there
had been such notice. I also agree to the reversal of the decvee of
the Court of First Imstance and to the order of remand which
my learned colleague has directed in the case, because there can
be no doubt that the plaintiff’s suit lies to show, asis alleged in
the plaint, that there was no consideration for the mortgage or, in
other words, the non-existence of the debt by which it is sought to.
bind the plaintifi’s share in the family property.

APPELLATE CIVIL.

Before Mr. Justice Davies and Mr. Justice Boddam.

1897, CHINNA OBAYYA (Pramiier), APPELLANT,
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SURA REDDI anp avorsee (Derenpasts Nos. 1 AND 2),
ResponpENTS.*
Hindu law—Illatom son-inslaw—Right to partition,

The question whether an illatom son-in-law can demand partition from his’

father-in-law i8 not & pure question of law, but one that depends upon custom snd -
can only he determined npon evidence.

T

A1) LR., 18 LA, 1 8% p. 18, ~* Appeal Noi 71 of 1896y..
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ArpEaL against the decree of W. G. Underwood, Distriet Judg.
of Cuddapah, in Original Suit No. 10 of 1394.

The plaintiff was the illatom son-in-law of defendant No. 1, and
he brought this suit for partition of the family property. Among
the issues framed, the eleventh was:—%1s the suit prematurely
“brought ?”  The District Judge decided this issue against the
plaintiif and dismissed the suit on the ground that an illatom
son-in-law is not cntitled to partition during the life-time of his
father-in-law.

The plaintiff preferred this appeal.

Rimsehandra Row Sakeb for appellant.

The Acting Advocate-General {Ton. F. Dissiymin dyzangar),
Ethéraje Sudulinr, and Tivuvenkaiacharior for respondents.

Jupemext.—The question whether an illatom son-iu-law can
demand partition from his father-in-law is not a pure question
of law, ag the Judge has treated it, but one that depends upon
custom and can only be determined upon evidence taken as to the
custom. Such a guestion was indeed raised in Henumantamne v.
Raini Eeddi(l), but was not decided in that case. The Judge
should, therefore, have acceded to the plaintiff’s reguest to pexmit
him to adduce evidence as te the custom alleged to be one of the
incidents of an illatom adoption. We must, therefore, reverse
the decree of the Judge and remand the case for re-trinl, divect-
ing the eleventh issue to be dropped altogether and the following
issue to be substituted for it, viz., whether it is one of the incidents
of an illatom adoption that the adoptee may demand partition from
his father-in-law. The costs hitherto incurred will be provided
for in the revised decree.

(1) LLR., 4 Mad., 272.]
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