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i t  sefems to  m e th at in  every  case o f  th e  k in d  i t  sh ou ld  alw ays 
b e  a  question  o f  in ten tion . O n  tu rn in g  t o  th e  ev id en ce  o f  G rish  
C h u nder G hose, th e  ow n er o f  th e  shop  from  w hich  th e  d e b t  in  
question  was due, an d  read in g  E x h ib it  B  b y  th e  lig h t  o f  th a t  
ev iden ce, i t  appeal's t o  m e  t o  b e  clear th a t th e  in te n tio n  o f  t l ie  
parties w as th at th e  en try  and th e  sign ature to  i t  o f  Ju ggem ath . 
sh ou ld  h ave  the same e ffe ct  as a  re ce ip t 

M r. Sale also called  ou r a tten tion  to  several ru lin gs o f  thisi 
C ou rt. T h ose  decisions I  observe w ere passed u nder th e  S ta m p  
A c t , o f  1869. T h e  presen t S tam p  A c t  o f  1879 is m ore  com p re
h ensive, so far as th e  defin ition  o f  a  rece ip t is con cern ed  ; an d  
i t  appears th a t in* th e  cases in  w h ich  th ose  decisions w ere passed, 
th e  tru e  question  w as w heth er th e  particu lar d ocu m en t w h ich  
Was ten d ered  in  ev id en ce  w as adm issib le in  law  b y  reason o f  
n o  stam p h av in g  b een  used. T h e  qu estion  h ere is a  d ifferen t 
o n e ; and on  exam in in g  th e  observation s m ade b y  th e  learn ed  

Ju dges in  th ose  cases, i t  w ou ld  ap pear th a t i f  a n y  p rin cip le  o f  
law  is  d edu eib le  from  th e m  as a p p lica b le  t o  th is case, i t  is  a  
prin cip le  rather in  favor o f  th e  v io w  tak en  b y  th e  C row n  th a n  
opposed  to  it.

Before Mr. Justice Tottenham and Mr. Justice Ghose.
MAKHAN LAL SAHA (Petitioner) v, MAKHAN OHOjRA SAHA 

(Opposite Pabty.)*
Bujilie Nuisance—Obstrurtion—JEnqmr̂  under s. 183, Criminal Procedure 

Code (Act X  af’1882)—-Previous orders when no bar to such enquiry— 
Criminal Brocedurt Oode (Act JST of 1882) a. 133.

An application was made under s. 133 of the Criminal procedure Codo 
(Act X of 1882  ̂ for the removal of an obstruction in a public thorough
fare, but after a personal local inspection by the Magistrate, and without 
any evidence 'being taken, tlie parties were referred to & civil suit, end 
the order was refused, the Magistrate holding that the way waa not a 
public way.

A civil suit was ■Ijion filed, and during its pendency a second Application 
was made under s. 133 of Act X of 1882, with a like object, which was
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IgSB refused on tho ground that tho civil suit was ponding, and that there waj
----------------- no likelihood of a breach of iho ponoo.

Lâ s'u u  ' The oivil suit resulted in the way being held to bo a public thorough-
®. fare.

ChobaSaiia, ^  aPPli(3ation was tllon under s, 133 to have the obstruction 
romoved, but tho Magistrate held that, in faco o.C tho two previous orders 
he could not inlorforo,
. Held, that tho ordor of the Magistrate was wrong, upon tho grduni 
that ho was bound to mnlco such enquiry, and as there never had been any 
onquiry into the matter, tlio first dcciuion being no decision at all, but a 
mevo dictnm of the Magistrate upon a poruonal local investigation without 
hearing ovidoneo, and thus not on jndiciul enquiry, and the socond deoisioh 
being bused merely upon tho pendency of tho oivil suit and the previous 
improper order, and that neither of thoMo orders operated therefore as a bar 
to tho Magistrate enquiring into tho mutter of tho prosont complaint.

T h is  caso arose o u t  o f  an  a p p lica tion  m ado u nder s. 133 of 
th e  C rim in a l P roced u re  C o d e  (A c t  X  o f  1 8 8 2 ) fo r  th e  removal 
o f  an  obstru ction  in  th o  sh ap e o f  a  puooa b u ild in g  in  a public 
road. I t  w as tho th ird  a p p lica tio n  th a t  h ad  b o o n  m ade w ith th® 

gam e ob je ct ,
T lio  first ap p lica tion  w as m a d e  a t  a  t im e  w h en  th e  building 

w as in  cou rsc  o f  e re ct io n  in  1 8 8 1 , b u t  th e  S u b -d iv is ion a l Magis
trate , b e fo ro  w h om  i t  w as m a d o, a ftor  h o ld in g  a  lo ca l examination, 
b u t  w ith o u t talcing an y  cv id o n e c , on  th o  17 th J u ly  1881 refused 
to  in ter fere  and re ferred  th e  p a rties  t o  th o  C iv il Court. There
u pon  a  c iv ilisu it  was in s t itu te d  fo r  th o  rem ova l o f  th o  obstruc

t i o n  u p o n  th o  fo o tin g  o f  th o  p a th w a y  b e in g  a  private  one, but 
th a t  su it, w h ich  was u ltim a te ly  ta k e n  u p  on  secon d  appeal to 
th e  H ig h  Court, was u n su ccessfu l, a n d  th e  defen dan t’s plea that 
th e  p a th w a y  in  qu estion  w as a  p u b lic  on o  w as substantiated.

P e n d in g  th o  h earing  o f  tlio  socon d  ap pea l a  second  appli
ca tion  w as m ad e u n d er  s. 13 3  fo r  th o  rem oval o f  th e  obstruction, 
b u t  th e  D e p u ty  M ag istra te , b y  an  o rd er  on  th o  8 th  Sep tem ber 18S8, 
re fu sed  to  in terfere , u p o n  th o  g ro u n d  th a t  th ero  w as no likeli
h o o d  o f  a  b reach  o f  th e  p ea co , an d  th a t  th e  question  as to 
w h eth er  th e  pa th  w a s a  p u b lic  o r  p r iv a te  one'W as still pending 
b e fo re  th o  H ig h  C ou rt. A g a in s t  th is  o rd er  th e  app lican t .moved 
th o  H ig h  C ou rt, b u t  w ith o u t  success, as th o  C o u r t . refused ?t£> 

.in terfere ,till th o  a p p ea l th e n  p en d in g -w a s  d ecid ed .



T h e  appeal was heard  on  th e  6th  J u n e  .1884 an d  resu lted  in  t8as 

a  decision  th a t  th e  path w ay was a  p u b lic  one. a  A Sa h a

T h e  presen t app lica tion  was th en  m ade, an d  an. order w as ’ 

issu ed  ca llin g  u p on  the opp osite  pa rty  to  sh ow  cause w h y  th e  o^ okasI u a . 
obstru ction  should  not b e  rem oved . T h e  opp os ite  p a rty  ap peared  
a n d  filed  a  w ritten  statem ent, qu estion in g  th e  r ig h t  o f  th e  
M agistrate to  entertain  th e  m atter in  th e  Face o f  th e  tw o  pre
v iou s orders passed b y  officers h o ld in g  concurrent ju r isd ict io n  
w ith  h im self, and also o n  th e  grou n d  tlia t th ere  waa n o  lik e lih ood  
o f  a  b reach  o f  th e  peace, and th a t  th e  proceed in g  w as th ere fore  
n o t  ju stified  in  law . T h e  M agistrate  overru led  th e  sa id  ob ject ion , 
h o ld in g  th a t  a lik e lih ood  o f  a  breach  o f  tlie  p ea ce  w as n o t a  
necessary co n d itio n  p reced en t t o  a ction  b e in g  taken  u n d er  s. 133 , 
b u t  u p h e ld  tlie  oth er o b je ct io n  and refused  to  pass an y  order in  
th e  m atter.

A g a in st th at decision  th e  petition er  n ow  applied  to  th e  H ig h  
O ourt u n der its revisional pow ers.

B aboo  Aahutosh Dhur an d  B aboo  Ambicq Churn Bannerjee 
fo r  th e  petitioner.

B aboo  Ambioct Gharan Bose for  th e  op posite  party.

T h e  ju d g m e n t o f  the H ig h  C ou rt (Tottenham  and Ghose, J J .)
■was as follow :—

TOTTENHAM, J.— I t  appears to  m e th a t th e  D e p u ty  M agistrate 
w as m istak en  in  su pposin g  th a t h e  was preclu d ed  from  taking* 
u p  th is  case  b y  reason  o f  th e  decision s o f  h is predecessors.
T h e  qu estion  was w hether th e  obstru ction  com p la in ed  o f  had 
been  erected  in  a  p u b lic  way, O n  th e  first occasion , w hen  an 
app lication  was m ade to  th e  M agistrate, i t  seem s th at n o  en q u iry  
w as instituted, th at is n o  ju d ic ia l en qu iry  ; b u t . th e , M agistrate  
sim p ly  in spected  th e  p lace, and u p on  th a t  in spection  determ in ed  
th a t  th e  w ay  w as n ot a  p u b lic  w ay, an d  therefore  refused  to  
interfere. T h ereu pon  .th e  com pla inant w en t to  the C iv il  Courts 
an d  a ttem pted  to  show  th a t th e  Tray w as a  private one, and th a t 
h e  w as sp ecia lly  H indered b y  th e  obstruction . I n  th e  C iv il C o u r t  
h e  failed u p on  th e  grou n d  th a t i t  was a  pu b lic  w ay, an d  th at 
h e  had n o t m ade ou t a  case su fficient to  en title  h im  to  r e lie f  
in  th e  C iv il Court,
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1886 I n  th e  m ean tim e, w h ile  th e  d ec is ion  of th e  O iv il C ou rt waa 
Makhan u n d er  appeal, th o  com p la in a n t a p p lie d  a g a in  to  th e  M agistrate 

Lai, SAHA ^ p on  th e  stren gth  o f  th e  fin d in g  o f  th o  C iv il  C ou rt that the

ChobaSaha w a y  w as a Pu b lic  one< T lie  M a g istra te  th e n  d ec lin ed  to  inter- 
‘ fere, n o t  ab solu te ly , b u t  u p o n  th e  g r o u n d  th a t  th e  c iv il suit 
w as still p on d in g , as w e ll as u p o n  th o  g rou n d  th a t  h is prede
cessor h ad  already  h eld  th a t  th e  w a y  w as n o t  a  p u b lic  one. U pon 

th e  c iv il p roceed in g s  b e in g  te rm in a te d  b y  th e  d ecis ion  o f  a  second 
ap p ea l t o  th is C ou rt, th e  p e t it io n o r  a g a in  a p p lie d  t o  th e  present 
M agistra te . T h e  M ag istra te  n ow  th in k s th a t , n otw ith stan d in g  the' 

dec is ion  o f  th e  C iv il C ou rt, h e  is  p r cc lu d o d  from  in terfering , because 
h is  p redecessor th o u g h t th a t  w ay  w as n o t  a  pu b ljp  one. Thus it 

appears th a t  th e  petition er  is  d e fea ted  in  th e  C rim in a l Court, because 
th e  w ay is n o t  a  pu b lic  on o, a n d  in  th e  O iv il C ou rt becau se  it  is a 
p u b lic  w ay. W e  th in k  th a t  th e  M ag istra te  is  bou n d  to  m ake an 
en q u iry  n otw ith stan d in g  th e  decision s o f  h is  predocessors. T he last 
o f  th ese  tw o  decisiops w aa u p on  th o  grou n d , p a rtly  th a t there 
w ere  civ il p roceed ings still p en d in g , a n d  p a rt ly  th a t  there had 
a lready  b een  a  decision  b y  th e  M agistra te . T h e  first decision  o f  the 
M ag istra te  s trictly  sp eak in g  w as n o t  a  d ec is ion  a t all, b u t  sim ply a 
d ic tu m  o n  in sp ection  o f  th e  p la ce . I t  is  im p oss ib le  for any 
M agistra te , w ith ou t ta k in g  e v id en ce , to  say  w h eth er  a  road  is a 

p u b lic  th orou gh fa re  or  n ot.
U n d e r  tlie^circiunstancos w e  th in k  th a t  th o  ru le  m u st b e  made 

absolu te , an d  th e  M ag istra te  d ir o c te d  to  co m e  to  a  decision  whe
th e r  o r  n o t  th e  w ay is a  p u b lic  o n o ; and , i f  so, w hether the 
o b s tru ctio n  ra ised  sh ou ld  b e  rem oved . T h o  m a tter  o f  the re
m ov a l o f  th e  obstru ction  is  o n o  e n tiro ly  in  h is  ow n  discretion.

G iiose , J .— I  am  o f  th e  sam e op in ion . I t  appears t o  m e that 
n e ith er  on  th e  first, n or  o n  th o  secon d  o cca s io n  d id  th o  tw o  previ
ou s  D e p u ty  M agistra tes h o ld  a n y  ju d ic ia l  en qu iry  in  th o  m atter of 

th o  co m p la in t m ade b e fo r e  th e m  in  accord a n ce  w ith  th e  p rovi

sions o f  s. 1 3 3  o f  th o  C r im in a l P ro ce d u re  C odo, T h a t  b e in g  the 
case, n e ith e r  th o  first n o r  th e  se co n d  o rd e r  operates as a  bar .to' 
t h o  D e p u ty  M ag istra te  e n q u ir in g  in to  th e  com p la in t u pon  tb §  

p resen t occasion .
Order ad aside.
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