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Morlgaije—Discharge o f eyicumhrance'by intending purchaser—‘ Bona lides.’

A having mortgaged land to B agreed to sell if; to C ancl tlien to D, in whose 
fayoiir lie executed tt conveyance bearing a date prior to tlie conti'uct wifcli 0. C 
sued A iiud D to liavc the couvejauce set aside ami liis contract specifically per- 
formed aud a decrco was passed in his favouv. Whilt! the Huit 'ivas l̂ending, I) 
paid off B and now sued A and C to recovcr the money paid by him :

ne?d. th&t llio plaintiff occupied the position of the niortgaĝ et? wliom he had 
paid off, and that the Kmn eonstifcnted a char<rc on the land.

Second a p p e a l  against the deorec of G. T. Mackenzie, District 
Judge of G-odavari, in Appeal Suit No. 41 of 1896, confirming 
tiie decrec of E. Subbarayudu, District Mimsif of Narsapur, in 
Original Suit No. 9 of 1895.

Defendant No, 1  was the owner of certain land which was 
mortgaged for 1,084 rupees. In 1890, ho agreed to sell the land 
to defendant No. 2 ,but, instead of completing the contract, he: 
conveyed the land to plaintiff antedating the conveyanco so as to 
make it appear that the plaintifi’s rights were prior to those of 
defendant No. 2. Defendant No. 2 then sued to obtain iHe can- 
cdUation of the plaintijff’s conveyance and specific performance 
of Hs contract with defendant No. 1. After the smnmons had 
been served, the plaintiff paid off the mortgagees, and the suit 
brought by defendant No. 2 having terminated in a decree as 
prayed therein, he now sued to recover the money so paid by him. 
The District Munsif passed a decree for the sum in question 
against defendant No. 1 , but held that the plaintiff had no charge 
on. the land in the hands of defendant No. 2 . This decree was 
affirmed on appeal by the District Judgc.

The plaintiff preferred this second appeal.
Bamachandra Mau Saliih for appellant.
Fattahhirama Ayyar iox  respondent No. 2 .
JtTDGMENT.—There ia no dispute that the plaintiff did pay off 

the mortgagees with a sum of Rs. 1,084. He would ordinarily be

* Seoond Appeal Ho. 1222 ot 1896.
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entitled to step into their shoes and to claim payment of his mort- 
" gage money out of the property originally mortgaged now in the 

hands of the second defendant, whoso liability to pay the mortgage 
amount was established in -tlio very suit in which the sale to him 
was upheld. The ground given in the Courts bolow- for refusing 
to allow plaintiff’s paymeixt to be a charge upon the property was 
that the payment was not dom julc, and that it was not bond fide 
because it was made daring the pendency of the suit between 
plaintiff 'and second defendant about the sale. We fail to see 
in this circmnstanco anything to affect thft validity of the pay- 
meat which M'as no doubt made by the plaintiff for the purpose of 
strengthening his otfu claim. The plainti:ff’8 illegal act in ante­
dating his sale deed also for the purpose of supporting his title does 
not vitiate tho payment subsequently made, and which in itself 
was legal. There was, therefore, no want of honu ficles, and cer­
tainly no fraud. We must accordingly allow the second appeal and 
direct that a decree for sale of the property be drawn up in the 
ordinary form for the sum or Ea. 1,084 with interest thereon at 
the rate of 1 2  per cent, per annum on Us. 660 from the 11th March 
1891 and on Es. 421< from tho 8rd March 1891 up to the date of 
the plaint, with 6 per cent, per annum thereafter until date of 
realization. I ’he date for payment is fixed for the 7th March 
î c .̂8 . The second defendant must pay the plaintiffcosts on the 
ahor0  amount throughout. In other respects the decree of the 
Muni^if is confirmed.

U iyiL .

isw.
September 

27. 
Ocfeolber IS.

Befove Sir Arthur J, S . Collins, Ki., Chief Justice, and 
Mr. Justice Bhophard.

ITTIBARTOHAN UNNI and another (D efendants Nos. 1 
AND 2), Appellants,

V .

K U N J U N N I  (P l a in o t p ), R espondents

Malahar Law — Powers of atmii— Leaac i y  atani of forest land aUaclied to thesianom .

A, stani in Malabar is not a tenant for life impeacliablfi for -waste, He is a 
person wio represents the estate for tho tirae being, and, it ia open to him to

Second Appeal No, 426 oi 1897,


