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REFERENCE FROM CALCUTTA COURT OF
SMALL CAUSES.

Before Sir Richard Garth, Enight, Chief Justice, and Mr, Justice Wilson ,
NOBIN OQUNDER KURR (Poaintirr) v. ROJOMOYE DOSSER
(DEpenDanT.)®
Limitation Act XV of 1871, s. 14—Exclusion of time of procesding bong
Jide in Court for a cause of like nature to want of juriadiotion.

Tho pleintiff on tho 81st March 1884 Lrought 4 suit in the Small Oause Court
on & promissory note, dated the 24th April 1879, In his plaint he omitted to
set out certnin paymonts of interost by the defendunt, which peyments
(if so set out) would havo had the offect of saving the suit from being -
barred by limitation. The Judge of the Small Ceuse Court held, that on the
face of the pleint the suit was burred, und rejecled the plaint on the 24th
April 1884, under cl. ¢. of 8. 54 of the Civil Procednro Code,

On the 25th April 1884 the plaintifl brought  fresh suit on the same pro-
missory note, and in his plaint sot out how it wes that he claimed exemp-
tion From limitation, Held, that in compuling the poriod of limitation;
the pluintiff was not entitled undor s, 14 of Act XV of 1877 to exclude the
time during which ho wos prosccuting the previous suit,

THE plaintiff brought a suit on the 31st March 1884, in the
Caloutta Court of Small Causes, to recover from the defendant g
gum of Re, 1,4568-9-9, being the balance of principal and interest,
due on a promissory note made by the defendant in favor of_
Bonomally Chuckerbutty, or order, dated the 24th April 1879, -
This promissory note was endorsed ovor to the plaintiff

The defendant made certain payments on account of interest
on the 3rd Junc 1880, 17th January 1881, and the 1st April 1881,
amounting in all to Rs. 210, which payments were éndorsed on
the said promissory note by ihe defendants’ agent. There was,
howover, no clause in the plaint setting out these payments of
interest for the purpose of showing that the suit was not barred
by limitation, The learned first Judge of the Small Cause Court,
on the 24th April 1884, rejected the plaintiff's plaint under & 54

® fmall Couse Oourt Reference No. 9 of 1884, from a decision: of

E. Millet, Esq,, First Judgo of the Caloutta Court of Small Causes, dated fhe
10th December 1884,
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(cl. ¢) of the Code of Civil Procedure, it being manifest on the
face of the plaint that the suit was barred by limitation.

The plaintiff thereupon, on the 25th April 1884, filed a fresh
suit on the same promissory note, inserting in his plaint o
clause showing the payments of interest above stated, and the
foct of the institution of the first suit. The defendant at the
hearing contended that the time during which the previous suit
was pending could not be excluded in determining whether the
suit was barred by limitation,

The learned first Judge of the Small Cause Court was of
opinion that the plaintiff under the circumstances was not entitled
under s. 14 of the Limitation Act to exclude the time during which
he was prosecuting his previous suit, and, contingent on the
opinion of the High Court on the case next stated, dismissed the
plaintiff's suit.

#This suit is brought to recover Hs, 1,458-@-9 principal and interest due
on & promissory note payable on demand, and dated the 24th April 1879,
This note was originally made in favour of Bodomally Chuckerbutty, and
endorsed over by him to the plaintiff. The plaint states: “The plaintiff
‘claims exemption from limitation because of payments of interest amommt-
ing to Rs. 210 endorsed by defendant’s agent, Kaonai Lal Mullick, who
made such payments as payments of interest, and endorsed the same on the
8rd June 1880, the 17th January 1881, and the 1st April 1881, and becauseof &
auit - instituted by the plaintiff on the 31st March 1884, within three years
from the last payment of interest, vis., the 1st April 1881, in which suit the
plaint was rejested by the Court an the 24th April 1884." *»

“The present suit was instituted on the 25th April 1884;if thevefore the fime
durmg which the ofher suit was pending in this Court cannot be exclud-
ed in accordance with s 14 of the Indian Limitation Act, the plaint
must either be rejected or the present auit dismissed.”

It may boe stated here that plaints in this Gourt can be rejected at any
-time, they being filed in Court as of ¢ourse and not preaented for admission,
This is in consequence of the modified . form of the Code of Civil Pracedure
a8 applicable to this Court.” )

 The defendant has taken the objection alluded to before, viz., that the time
"during which the previ8us suit wes pending cannot be excluded.”

#The previous sult as stated in the present plaint, was instituted on the 81st

March, and the' plaint wason the 24th April rejected under s G4 of
the Code of Civil Procedure, as it was manifest on the face of the plaint
that it was barred by limitation. That plaint was an ordinary plaint on a
promissory note, no clause ¢laiming exemption from limitation having been
inserted, This being so, can it be said the plaintiff was prosecuting the
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1588 provious proceeding with due diligouco, tho roason for the failure of the
— plaintiff(judging by his presenl stetemont) boing that he had not QOmplmd,
Onunpur With tho torms of the last paragraph of 8. 50 of the Codo of (iyj
KU“R Proceduro, IIad ho complied with that sootion, and set out the fact of poy-
ROJOMOYE mont of interest as set oul in tho present plaint, tho provious plaint woplg -
Dogs®B,  not havo boon rejeoted. I am of opinion that {his failure on the part of the
plaintiff' is want of due diligeuco on his part. In faot a similar duestion
has already boen decided by o Full Bench of ihe IIigh Court at Calentta,
Chunder Madhub Chuckorbutly v. Bissessuros Debea (1) Thero the oase hu,a
in tho first ingtanco been brought under somo old procodure not specially.
mentioned. By that procedure it was nocessary for the plmntﬂf to-
get out oertsin bounderies in his plaint. He failed to do so apd
was non-suited. The quostion thero was whother the time ocoupiod by thag
proceeding could bo doducted from tho period of limitatjon whon the plain.
tiff filed a {resh plaint in respact of tho samo subject-matter. The majority
of the Full Bonch held it could not be deducted, The question then had
to be decided on s 14 of Aot XIV of 1859 (tho old Limitation Act), |
but there is practically no diflerence as rogards diligenco botween s, 14 -
of that Act and s 14 of the prosont Limitation Act. By this decision’
I am bound, and, T may siate my own opinion coincides wilh that of the majo-.,
rity of tho Tull Bench, Eithor parly is desirous, in the event of the suit
being docided agninst him, that tho iatier should bo reforred to the ngli, .
Court, and I think it advisable that it should ho so, v

Should the Hon'ble Judges of tho Iligh Court be of opinion that the plain-
tift was prosoouting tho previous suit with duo diligence, it will stilt be:
open to them to say whothor limitation is o * cause of o like nature” to juris.’
diction,. The question referred will bo whothor in computing the period of
limitation, the plaintif undor the circumstances above set out is under
8, J4 of the Indian Limitation Aot, 1877, ontitled to oxcludo the time duxing’
which ho was prosecuting hig previous suit in this Court? Contingont oh the-
opinion of the Iligh Court my julgmeont is that tho suit be dismissed 48"
barred by limitation.”

Mr. Pugh appeared on tho reference on behalf of the defendant-
and cited Rajendro Kishore Singh v. Bulaky Makton (2), snd:
Chunder Madhub Chuckerbutty v. Bissessurce Debew (1)

No one appeared on behalf of the plaintiff,

The opinion of the Court (GanrrE, C.J, snd WILsON, J. ) was!
that the question should be answered in tho negative,

(1) 6 W.R. 184; B. L. R,, Sup, Vol. 563.
(2) 1L.R. 7 Cale,, 867.



