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REFERENCE FROM CALCUTTA COURT OF 
SMALL CAUSES.

Before Sir Richard Garth, Knight, Chief Justice, and Mr. Justice Wilson,
NOBIN CHUNDJSLi KURlt ( P l a i n t i f f )  v . ROJOAIOYE DOS8BE 

( D e j j e h d a h t . ) 0

Limitation Act X V  of 1877, s. 14—Exclusion of time of proceeding bond 
fide in Oourt for a cauee of like nature to want of jurisdiction*

Tho plaintiff on tho 31st March 1884 brought a suit in the Small Cause Court 
on a promissory noto, dutedthe 24th April 1879. In his plaint he omitted to 
set out certain payments of interest by the defendant, which payments 
(if bo  6et out) would liavo liatl the effect of saving the suit from being 
barred by limitation. The Judge of the Small Cause Court held, thut on the 
face of tlie plaint the suit waa barred, and rejected the plaint on the 24th 
April 1884, under cl. fl. of s. 54 of the Civil Procedure Code.

On the 25th April 1884 the plaintiff brought a fresh suit on the same pro- 
missory note, and in his plaint ficfc out how it was that he claimed exerap'- 
tion from limitation. Bekl, that in computing the period of limitation,1 
the pluinti.fi! waa not entitled undor s. 14 of Act XV of 1877 to exclude th? 
time during which ho was proscouting the previous suit.

The p la in t iff  b ro u g h t a  su it on  t b e  3 1 st M arch  1884, in  the 

C a lcu tta  C ou rt o f  S m a ll C auses, to  re co v e r  from  tb e  defendant a 

su m  o f  R s, 1 ,4 5 8 -9 -9 , b e in g  th e  b a la n ce  o f  p r in cip a l and interest! 
d u e  o n  a  prom issory  n o te  m a d e  b y  th o  d e fen d a n t in  favor o f  
B o n o m a lly  C h u ck erbu tty , or order, d a te d  th e  2 4 th  A p r il 1879. - 
T h is  p rom issory  noto  w as en dorsed  o v o r  to  th e  p la in tiff.

T h e  de fen d an t m a d e  ce rta in  p a y m en ts  on  a cco u n t o f  interest’ 
o n  th e  3rd  J u n o  1 8 8 0 ,1 7 th  J a n u a ry  18 81 , an d  th e  1st. A p r il 1881,, 
a m ou n tin g  in  a ll t o  E s . 21 0 , w h ich  p a ym en ts  w ere  endorsed on, 
th e  sa id  prom issory  n o te  b y  th e  d e fen d an ts ’ agen t. T h ere waa, 
h ow ever, n o  clause in th e  p la in t  s e t t in g  ou t th ese  paym ents o f  

in terest fo r  th e  p u rp ose  o f  sh ow in g  th a t  th e  su it w as n o t  barred 
b y  lim ita tion . T h e  le a rn e d  first J u d g e  o f  th e  S m a ll Cause Court,' 
on  th e  2 4 th  A p r il  1884 , r e je c te d  t l ie  p la in t iff ’s p la in t  u nder s, 64

* Small Cause Court Reference No, 9 of 1884, from a decision ■ of' 
Q. Millet, Esq., First Judgo of the Caloutta Court of Small Causes, dated the 
10th December 1884.



(cl. c )  o f  th e  C od e  o f  C iv il P rocedu re , i t  b e in g  m a n ifest ^on th e  1S8S
Face o f  th e  p la in t th at th e  su it was barred  b y  lim itation . Nobin

T h e p la in tiff  th ereupon , on  th e  2 5 th  Api-il 1884 , filed  a  fresh  
su it on th e  sam e prom issory  n ote , in sertin g  in  h is p la in t  a  v.
clause sh ow in g  the paym en ts o f  in terest above stated, and th e  ^ o s s E e f
fa ct o f  th e  institution  o f  th e  first suit. T h e  defen dan t a t th e  
hearing con ten ded  th a t  th e  tim e  du rin g  w hich  th e  previous su it 
was p en d in g  cou ld  n ot b e  ex clu d ed  in  determ ining w hether th e  
su it w as barred  b y  lim itation .

T h e  learned  first J u d g e  o f  th e  Sm all Cause C ou rt was o f  
op in ion  th a t th e  p la in tiff u nder th e  circum stances w as n ot en titled  
u nder s. 1 4  o f  tjie  L im ita tion  A c t  to  exclu de th e  tim e  d u ring  w hich  
h e  waa prosecutin g  h is previous suit, and, con tin gen t on  th e  
op in ion  o f  th e  H ig h  C ou rt on  th e  case n ex t stated, dism issed th e  
p la in tiff ’s suit.

“ This suit is brought to recover Ils. 1,458-8-9 principal and interest dne 
on a promissory note payable on demand, and dated the 24tli April 1879.
This note was originally made in favour of Bonomally Chuckerbutty, and 
■endorsed over by him to the plaintiff. The plaint states:' “ The plaintiff 
claims exemption from limitation because of payments of interest amount­
ing to Rs. 210 endorsed by defendant’s agent, Kannai Lal Mullick, who 
made such payments as payments of interest, and endorsed the same on tho 
3rd June 1880, the 17th January 1881, and the 1st April 1881, and because of a 
suit ■ instituted by tlie plaintiff on the 31st March 188-1, within three years 
from the last payment of interest, ■»»*., the 1st April 1881, in -which suit the 
plaint was rejected by the Court on tho 24th April 1884.” •*

11 The present suit was instituted on the 25th April 1884; if therefore the fime 
during whioh the other suit was pending in this Court cannot be exclud­
ed iu accordance with s.1 14 of the Indian Limitation Act, the plaint 
must either be rejeoted or the present suit dismissed.”

“It may be stated here that plaints in this Oourt can be rejected at any 
-time, they being filed in Court as of course and not presented for admission.
This is in consequence of the modified form of the Code of Civil Procedure 
as applicable to this Court.”

“ The defendant has taken the objection alluded to before, viz., that the time 
during whioh the previous suit was pending cannot be excluded.”

“ The previous suit, as stated in the present plaint, was instituted on the 81st 
March, and the plaint was on the 24th April rejected under s. 54 of 
the Code of Civil Prooedure, as it was manifest on the face of the plaint 
that it was barred by limitation. That plaint was an ordinary plaint on a 
promissory note, no clause plaiming exemption from limitation having been 
inserted. This being so, can it be said the plaintiff was prosecuting tbs
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1888 previous proceeding with duo diligouoo, tlio reason for tho failure of the 
Nqb~  phiinti:T(juilgiug by his presonL stufceinont,) boing thatho lmd not complied 

Ohundeb with tho tonns of tho last paragraph of s. 60 of the Code of Civil 
K.ubb Procedure. Had ho complied with that sootion, and set out the fact of pay. 

B o j o m o y h  mont 0:E interest as set out in tho present, plaint, tho previous plaint would 
Dobskis. noli lrnvo boon rojootcd. I am of opinion that this failure on the part of the 

plaintiff is want of duo diligouoo on his part. In faot a similar question 
has already boon decided by a Full Bonoh of the High Oourt at Oalontta 
Chunder Madhub Chuchorluily v. Bismsum Dobea (1.) Thero the oase had 
in tho first instance beou brought under b o  mo old procoduro not specially 
montioned. By that procedure it was uocossary for the plaintiff to- 
sot out oortain boundaries in his plaint. He failed to do b o and 
was non-suited. Tho question thero waa whother the time ocoupiod by that 
proceeding could bo doduoted from tho period of limitation whon the plain. 
tiflE filed a fresli plaint in rospoct of tho samo subjoct-mattor. The majority 
of the Full Bonoh hold it could not bo doduoted. Tho question then had 
to bo decided on s. Id of Aot XIV of 1850 (tho old Limitation Act), 
hut there is praotically no difference as regards diligouoo between b. 14 
of that Act and b. 14 of tho presont Limitation Aot. By this decision'
I am bound, and, I may state my own opinion coincides -with that of the majo- j 
rity of tho Full Bench. Eithor party is desirous, in tho event of the suit 
being decided against him, that tho matter should bo reforred to tlio Higl|. 
Court, and I think it advisable that it should bo so.

Should the Ilon’blo Judges of tho Iligli Court bo of opinion that the plain­
tiff was prosoouting tho previous suit with duo diligence, it will still be'; 
opon to them to say whothor limitation is a 11 cause of a like nature” to juris-, 
diction,- The question referral will bo whothor in computing the period of 
limitation, tho plaintiff undor tho circumstances above sot out is under 
s, ,14 of the Indian Limitation Aot, 1877, entitled to oxcludo tho time during 
which ho was prosecuting his previous suit iu this Court? Gontingont oh the.' 
opinion of the High Court my judgment is that tho suit bo dismissed is"1 
barrod by limitation."

M r. Pugh ap peared  on  th o  re feren ce  o n  b e h a lf  o f  th e  defendant 
a n d  c ite d  Majendro Kishove Singh v . Bulaky Mahton (2 ), andV 

Chmder Madlmb Chuckerbwtty v . Bissesmrae Debea (1 )
N o  o n o  appeared  o n  b e h a l f  o f  t l io  p la in tiff. 
T h o  o p in io n  o f  th o  C o u r t  (Gabth, C .J., find  W ilson, J.), was; 

th a t  th e  qu estion  sh o u ld  b o  an sw ered  in  th o  n ega tive .

(1) 6 W. It. 184; B. L. R,, Sup, Vol. 553.
(2) 1L. It. 7 Calo., 807.


