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APPELLATE CRIMINAL.

Before Sir Arthur J, H. Collins, Kt., Chief Justice, and
My. Justice Shephard.

QUEEN-EMPRESS 1897,
». Joly 14.
RAMAN AND oTHERS.® T

Confessional statements of accused——Subsequen; retractation—Cvrininal Procedyre
Code, 8. W03~-~Search by Police of stolen property—Charge to Jury.

It cannot be laid down as an absolute rule of law that a confession made and
subsequently retracted by a prisoner cannot be accepted as evidenes of his guilt
without independent corroborative evidence. A jury should he esked with refer-
ence to such confessions, not whether they were corroborated by independent
evidence but whether having regard to the circumstances under whieh they weros
made and retracted and all the circumastances connected with them, it was more
probable that the original confessions or the statements retvacting them -werm
true.

Criminal Procedure Code, section 103, does not justify the view that {he
persons called npon to witness a search are to he selected by any person other

_than the officer conducting the search.

If the Sessions Judge considers thet the cvidence of an Inspector of Polics is
necessary, he ought not to animadvert on his absence in charging tlhie Jur ; but
he should intimste his opinion to the Public Prosecutor and give him the
opportunity of calling that official.

1t is wrong for a Judge in charging the Jury to say that & Head Constable
committed a breach of the Police regulations in conducting a search with o
loose shirt on, without examin  him on the matter and taking evidence as to
whether or not his bodg was examined, before he began the search.

AppEaL on behalf of Government under section 417 of the
Criminal Procedure Code against the acquittal of six persons, who
were tried on the charge. of dacoity by H. H. O’Farrell, Sessions
Judge of South Malabar, and the Jury in Calendar Case No. 40
of 1898. : .
Evidence was given against all the prisoners to the effect that
- parts of the property stolen had been found in the possession of
each of the prisoners. The first and second prisoners had made
and retracted confessional statements, ag to which the Judge’s
charge is quoted in full in the judgment of the High Court. As
to the discovery of the property he said inter aliz :— ‘
. «I now go to the discovery of the property. It iscertain that
« g, good deal of property was lost that night, and I see no reason to

* Criminal Appeal No. 169 of 1897. '~
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« doubt that a list was drawn up next morning embodying the de-
« goription of the property. That fact is spoken to by the Nambudri

- “ and also by the adigari who went there next morning. There is

« gome confusion as to which'was the original list, whether the one
¢which the adigari now produces or the one that is marked as A..
“The vakil who represents the first and second accused seems to
“ suggest that neither of them is the original and there was another
“ original which has been suppressed. I donot quite see the point
“of his suggestion, becaus;, even supposing that there was an
$ other original besides these two lists A and A, there appears to
“be mno doubt, that these lists were drawn up long before the
“ prisoners were arrested. This offence took place on the 8th of
“ March, and the first, second and third prisoners were not arrested.
“ until 4th June and others later. The accused deny entirely that
““these properties were discovered in their houses or that they
“gave them up in any way. With regard to the first and second
“ acensed it is said that they gave up two lots of properties which
“ you see beforeyou. For this you have the evidence of the Head
“Constable and of an adigari. I must remark with regard to
“many of these searches (if they are to be considered as searches)
¢ that they do not seem to have been properly conducted at all,
¢ T ghall deal more particularly with that point when I deal with
“the alleged finding of the property in the possession of fourth,
“ fitth and sixth aceused. I will here telljyou that the law requires
“ at least two respectable inhabitants of the locality to be witnesses
“of the search. In this case it seems to me very doubtful if any
“of the persons who are named as witnesses are really inhabit-
“ ants of the locality. These witnesses should have been selected,
“ a3 it were, perfectly at random, so that there may be no favouritism
“or hambug in the search, and there will be every chance of the
“gearchbeing fairly conducted. If, however, the Head Constable or
“the Inspector is permitted to select any persons that he chooses to
“ be witnesses for the search, then the whole search becomes a farce.’
“There is no certainty of its being properly conducted. It is very
“ much the same thing as if the Public Pros€outor were permitted
¢ to select the Jury in every case that comes before the Session. It
“ig not sufficlent if the Police get the adigari and two or three
“men of their own selection to witness the search. The law requires
“that two respectable persons living in the neighbourhood shall
“be called upon-to witness the search. I canmot say, of course,
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‘ that, if these precautions are not carried dut, the evidence would
“be inadmissible, but I do say that searches conducted in this

“manner—where the Police get their own men o witness the.

“gearch—should be looked wupon with the greatest possible
“ suspicion.

“'With regard to the first and second accused the statement of the
“ Head Constable Ramunni Nair is that he arrested the first acensed
“on the 4th June and that he brought ont a locked box and unlocked
“it with & key which he had and hahded over this first batch of
“ grticles which you sce hefore you. I will deal with the identifi-
“cation of them afterwards. The Vellivazhi adigari was present
“and it is said some neighbours also. When the Head Constable
“ was cross-examined as to the neighbours’ whereabouts his answexs
“ were extremely vague. As a matter of fact, the whole business
“ of the searches and the selection of the witnesses seem to have
“been arranged by the Inspector. The usual game of hide and
“geek is played. The Tnspector does not come fo this Court to
“give evidence, However there is very little to show that there
“were really any neighbours present at the seaxch. There is one
¢ Bankunni Nair present at the search; he is said to be a neigh-
“bour and lives within a furlong from the accused’s house. Even
“if that is 8o, the law vequives that there should be af least two
“ guch persons and not merely one.

“The fourth accused was arrested on the 15th June in his own
“house. He is said to have gone to a bin which was locked and
“ which was opened with a key that the prisoner’s wife brought at
“the prisoner’s request. There was a bag found buried in the paddy

““and on opening it there were these kindies and other articles which .

“ you see here. As to that, a singular circumstance took place.
“The only witness brought to prove the search was the acting
“ adigari, Venkateswara Pattar, who said before the Magistrate that
“}e did not see the fourth accused arrested and that when he got
“to the house he found these articles spread out}in the verandah.
“The moment he said that, without hearing anything more the
¢ Inspector, who mafe arrangements for the searches and who
“ was. prosecuting the case before the Magistrate, at once jumped
“up and said that he dispensed with this witness entirely. The

“ Magistrate, however, insisted on this man’s evidence being taken.

“and he has given evidence here.. I think that there is very

«little reason to doubt the evidence he has giver and that heis a
“very honest and truthfyl witness, There seems no reason why
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¢ he ghould come forward and make these statements in favour of
“the nccused: e seems to have no interest in the prisoners at all
“ and is of quite a different caste. Moreover the evidence is, to a
“ gortain extent, against his interest, because he had to admit that
“ he did do an act which was not quite right, viz., to sign the search
“list as having heen present when the articles were actually found.
« Thereupon the Police Inspector seems to have called a supple-
‘““mental witness called Kunhi Komu to prove the search and
« corroborate the Head Constable. This Kunhi Komu was & man
“ who was present at all the three searches. He is not a respectable
‘“inhabitant of the locality called in at the time of the search.
“The Ingpector seems to have met him casually in tho bazaar and
“ ggked him to go with him and witness all the three searches.
““ You noticed that the Inspector took all these witnesses from one
“house to another—from fourth to fifth and from fifth to sixth
“just as if they were a theatrical company—to witness the seaxches.
““ Proceedings of that kind are open to the utmost suspicion,
¢ When this witness Kunhi Komu was in the witness box he struck
“me as an unsatisfactory witness. Of course, it is for you to say
“what you think of these witnesses, but I am telling you how they
“gtruck me. XKunhi Komu was 2 man who had to admit that he
“had a larger connection with police cases in the capacity of a
“ywitness than falls to the lot of most people. He was prepared
“t0° corroborate the Head Constable through thick and thin even
“to the extent of being able to see through a bamboo ceiling.
I do not suppose that for a moment you can place any reliance
‘““upon witnesses of this deseription. However his statement and
“that of the Head Constable are against the statement of Venka-

% tegwara Pattar. Both these witnesses swear that Venkateswara

“ Pattar was present at the time when the fourth accused was
“arrested and he actually saw the delivery of the property, If
“ Venkateswara Pattar is to be believed, then the Head Constable
“and Kunhi Komu are lying. It will be for you to choose
t“between these two stories.

“ From the house of the fifth accused they went on to that of
“ the sixth. The Head Constable says that he got on to the top of
“the bamboo ceiling and brought out & bundle which he says he
“found among the cocoanut leaves. The witness Venkateswara
“ Pattar corroborates that story and says that he (Flead Constable)
‘“did certainly get on to the ceiling and bring down this bundle,
“ but that he did mnot, in fact he could not, ses how he found it,
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“The witness Kunhi Komu corroborates the Head Constable
¢ through thick and thin and says that he actually saw the hundle

“ taken out from the cocoanut leaves. In fact his history seems to-

* be that he was able to see through the ceiling. When I directly
“put him the question whether it was on top of the cocoanut
“leaves or whether it was buried in them, he at once said he could
“nob say, that of course shows distinetly that he could not sce
“ anything of the kind that he professes to have seen and that this
“ witness is prepared to swear to anytl'ling that the Head Constable
‘“ gwears to. The bundle, when opened, was found to contain
“ these four artieles. It has been pointed out that the articles
¢ found in the previous houses were carried abont in gunny bags,
““and the bundle might very easily be comcealed in ome of the
“ bags. The Head Constable wien he went to the attom accord-
“ing to Venkateswara Patter’s story, had a loose shirt on. That
“ again is directly contrary to the Police Regulations, because the
“body of the man who is to search must be examined before he
“ enters upon the search. It is suggested that this bundle might
“have been smuggled by the Head Counstable in his loose shirt
“when he got up to the attom while the others were busily
“ engaged in searching the other parts of the room. It will be
“for you to say whether you think it possible in some way or
‘ other that this bundle might be smuggled up into the attom at
“ the time of the search. The prisoner denies having been arrested
‘ at his house. All the witnesses including Venkateswara Patter
“ say that the accused was arrested at his house.” ‘

The Public Prosecutor (Mx. Powell) for the Crown.

Accused were not represented.

JupeyexT.—This is an appeal on behalf of Government against
the acquittal of six prisoners tried on a charge of dacoity. The
appeal is supported on the ground that the Sessions Judge has
in several matters misdirected the Jury. Asregards the first two
prisoners, the evidence consisted of statements made by them
shortly after their arrest and the discovery of things said to be
part of the stolen pmoperty in the houses or under the control of
these prisoners. These two prisoners were both arresfed on the 4th
of June, and they appear to have been brought before the Second-
class Magistrate on the 6th. On the 9th of June they were again
brought before him, and each of them msde a statement implicat-
ing himself in a qualified way in the dacoity. They mention the

oiroumstances of their arrest in their houses and admit that they .
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gave over the things produced at the trial to the Police. -The
usual certificate is appended by the Sccond-class Magistrate to

the statements made by these two prisoners.

On the 8th of July the first prisoner was again brought before
the Magistrate and again admitted that he took part in the dacoity,
but pleaded that he did so under compulsion. The other prisoner
made a statement on the same day to much the same effect. On
the 13th August 1896 whendthe case was committed for trial by
another Magistrate, the first prisoner denied that he had ever made
a confessional statement before the original Maglstrate and denied
the search in the house and the discovery of propexty in it. The
other prisoner on the same occasion said that he had made his
confessional statement under the belief that he would be taken as
an approver, and denied the truth of the allegations made in it.

The Sessions Judge makes the following observations with
regard to these confessions. He says “they have been retracted
“and Iadvise you to pay no attention to them unless you think that
¢ they are corroborated by independent evidence. If you find that
“ it has been satisfactorily proved that the first and second accused
“had in their possession property which was.stolen on that night,
¢ that, no doubt, would be.a corroboration, and you may rely upon
““ the confessions although they have been retracted.” Exception is
taken by the Public Prosecutor to this direction on the part of the
Judge. We are aware that language of this sort is frequently
used by Judges with reference fo confessional statements which
have Deen retracted, and there are, no doubt, cases in which the
proposition involved is a correct one. Bub we are of opinion that
it cannot be laid down as an absolute rule of law that a confession
made and subsequently retracted by a prisoner cannot be acéepted
as evidence of his guilt without independent corroborative evi-
dence. The weight to be given to such a confession mmush, it is
clear, depend upon the circumstances under which the confession
was originally given and the circumstances under which it was
xetracted including the reasons given by the prisoner for his re-
tractation. Tt is obvious that a confession in itself reasonable aud
probable must, if repeated more than once and retracted only at
a late stage in the proceedings, have greater weight attached to
it than a confession made once only and retracted after a short.
interval, There are other circumstances which may go to dimi--
nish or to ‘incréase the weight that should be attached to a
confegsion. - In the present case certainly-the circumstances under
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which the confessions were originally made and the fact of  Qurese
their vopetition a few days later are circumstances which clearly ~FH¥REss
ought to he brought to the attention of the Jury. Tho question - Bawn,
which should have been put to them with regard to the con-

fessions was mnot whether they were corroborafed by independ-

ent evidence, but whether having regard to the circumstances

under which they were made and the circumstances under

which they were refracted——having regard to all the circum-

stances connected with the confessions, whether it was more
probable that’ the original confessions or the stitements made

before the Committing Magisirate were true We think that

the omission on the part of the Judge to place the circumstances

‘before the Jury and to put this question to them amounts toa
misdirection, and the misdirection is the more Important, because

except in the second paragraph of the summing unp—opart of

which has been quoted—there ig no other mention whatever of

the confessional statements.

The fourth paragraph of the summing up deals with the
subject of the searches, and the Public Prosecutor takes exception to
various observations of the Judge made iu this and in the fifth,
-eighth and tenth paragraphs. The Sessions Judge in effect recom-
mends the Jury to regard the evidence respecting these searches with
the greatest possible suspicion, being of opinion that the precantions,
which the law requires, were not duly observed. The points which
he takes are that the persoms called upon to witness the searches
were gelected by the Head Constable and the Inspector, and were
not shown to be respectable inhabitants of the locality in which
the place of the search was situate. The observations made by the
Sessions Judge are, in our opinion, founded on a mistaken view of
the law, and were caleulated seriously to prejudice the prosecution.
Section 103, Criminal Procedure Code, requircs the officer ahout to
make a search to call upon two or more respectable inhabitants of
the locality in which the place of the search is situate to attend
and witness the search. There is nothing in that or in any other
geotion of the Code to justify the notion that the reguired
witnesses are to be selected by any person other than the officer
conducting the search. Assuming what is by no means olear that
the witnesses to the search of the first and second prisoners’ houses
were not inhabitants of the locality, we do mnot think that that
circumstance must nedessarily exposs the conduct of the Police
to suspicion, or render the evidemoce of the search inadrhissible:
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In the fifth paragraph of the summing up after referving {o the
selection of the witneszes by the Inspector, who was present at the

_time, the Judge obsexves: ““ The usual game of hide and sesk is

“ played. The Inspector does not come to this eourt to give evi-
“dence.” We do not quite understand the force of this observa-
tion, If the Sessions Judge had, after the examination of the
Head Constable, considered that the evidence of the Inspector was
necessary, he ought to have intimated his opinion to the Public
Prosecutor and given him ah opportunity of calling that offieial.
That coarse would have been the more advisable baving regard to
what the Sessions Judge observed in the eighth paragraph of the
summing up about the conduct of the Inspector and the inquiry
before the Magistrato—an observation which does not appear to be
founded upon any evidence before the Judge.

Dealing first with the case of the first and second prisoners, we
are of opinion that therc have been material misdirections to the
Jury as well with regard to the confessional statements made by
those prisoners, as with regard to the searches made in their houses
and the discovery of property zaid to be part of the stolen property.
As regards the other four prisoners, the case stands on rather a
different footing, for none of them made anything in the way of a
confessional statement. ~ As against the third and fourth prisoners,
there is evidence to the effect that they were identified on the night
of the dacoity by some of the witnesses. There is no misdirection
in the charge with regard to that part of the case. Against all
the four prisoners—rprisoners 3, 4, 5 and 6—there is evidence that
searches were made in their houses, and parts of the stolen property
found therein. We have already dealt with the general observa-
tions of the Sessions Judge regarding these searches contained in
the fourth paragraph of the summing up; dealing with the case of
the fourth prisomer, in the eighth paragraph of the summing up,
the Sessions Judge makes other observations to which exception is
taken. He refers, as already mentioned, to the conduct of the
Indpector and the inquiry beforo the Committing Magistrate. He
speaks to one of the witnesses, Kunhi Komu, «<in language which
would be suitable to the counsel for the defence, but certainly not
suitable in the mouth of a Judge directing a jury. But the most.
serious objection taken to tho observations in this paragraph is the
reflection on the conduct of the Police in taking the witnesses
whom they had summoned from the searchof one house to that of
snother. The Sessions Judge says that the Inspector took thege
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witnesses from one house to another *just as 'if they were & Quzax.
“ theatrical company. Proceedings of that kind are open to the Em:ms
“utmost suspicion.” This is an observation which ought never  Rawaw.
to bave been made. The Head Constable testifies to the difficulty

of finding respectable persons in the neighbourhood in which the

dacoity took place. We can see no resson for supposing that the

conduct of the Police in this connection was influenced by any
improper motives. In the tenth paragraph of the summing up, the

Sessions Judge charges the Head Constable with the direct breach

of the Police’ Regulations in that when he went to the atfom in

the course of the search of the sixth prisoner’s house, he had a Ioose

shirt on. It is not apparent even according to Venkateswara

Patter’s evidence, that there was any breach of the Police Regula-

tions, because he does not say that the Head Constable’s body was

not examined before he hegan the search, and that is the effect of

the Regulation to which we suppose the Sessions Judge refers.
However that may be, the Head Constable was not examined

about it, and it was therefore unfair to make this charge against

him. We are of opinion that there has been a misdirection by

the Sessions Judge with reference to the evidence tonching the
searches of the houses of the third, fourth, fifth and sixth pri-

goners, and the misdirection is a material one. We set aside the
acquittal of all the prisoners, and direct them to be retxied by the

Sessions Judge of North Malabar.

APPELLATE CIVIL.
Beforc Mr. Justice Subramania Ayyar and My, Justice Davies.

ARUNACHALAM CHETTY (PLarNTier), APEELLANT, 0159}’7‘;
ctaber
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RESPONDENTS. *

‘Cévil Procedure Code—Act XIV of 1882, ss. 13, 42, 48, 462—Sanction fo eompromise
& suit againat o minor—8uit to set aside a consent decres for want of sanction
‘-~1’revious suit fo set aside decree on the ground offmu@ on guardian ad litem.

A suit institnted in 1870 against a minor was compromised by the plaintiff and

' the guardian ad l‘itsm; and & decree for the plaintiff wag passed by oonsent.

Tn 1882 the minor sned by his next friend to havé the comsent decree set aside

P .;L'ppeal No. 3% of 1807,
' 14



