
APPELLATE OIYIL.

Before Sir Arthur J. S . Collins, Kt., Ghief Justice, and Mr.
Justice Shephard.

1897. EANG-A A Y T A B  (P laintiff N o. 1), A ppellant,
April 6.

---------------- —  V.

S R IN IV A S A  AYYANG f-AR (D efendant), E espondbnt.^

Y e n d o r  and purchaser— Want of consideration for deed of sals—M idm ce that 
a deed is not ititended to have the ordinary operation.

The plaiutilSs sued for certain land wMcli they claimed iu succession to Rathai 
Ammal deceased. The defendant who waa in possession had executed a sale-deed, 
comprising: the property now in question, in favour of the deceased. But it was 
pleaded by him and found by the Court of first appeal that the sale-deed was 
lenami, and no consideration had passed, and a decree was passed dismissing the 
suit:

ISeld, on second appeal, that the decree should be reversed.
Ter ewiam : When, a convpyance has been duly executed and registered by 

a competent person, it requires strong and clear evidence to justify a Court in 
holding that the parties did not intend that any legal effect should be given to it. 
It needs to be proved that both parties had it in their minds that the deed shoiild 
be a mere sham, and in. order to establish this proof, it needs to be shown for 
frhat purpose other than the ostensible one the deed was execntod.

Secc»7D APPEAL against the decree of D. Eroadfoot, Acting-District 
Judge o£ Trichinopoly, in Appeal Suit No, 9 of 1895, reversing 
the decree of A, Ramalingam Pillai, District Munsif of Srirang-am, 

'  in Original Suit N"o. 240 of 1893.
Plaintiffs Nos. 1 and 2 were the brothers of one Krishnayyan 

deceased, and plaintiffs Nos. 8 and 4 wer  ̂ the sons of another 
brother. Krishnayyan died fifteen years before the sxiit, leaying- a 
widow Eathai Ammal, the danghter of the defendant. In Pebraary 
1888, the defendant executed a sale-deed in respect of the property 
now in question in favour of Rathai Ammal and her mother Ammani 
Ammal. The mother predeceased Eathai Ammal who died two 
years before the suit. The plaintiffs claimed to be entitled to the 
property under the Law of Succession. The defendant pleaded 
that the sale-deed was a nominal one and conveyed no rights on 
the vendees.
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*  Second Appeal JSTo. 438 of 1896.



Issues 1 to 3 were as f o l l o w s B.kmA 
Wlietlier the sale by defendant is true (or coloraMe) ? Ayiab
Whetlier Bathai Ainmal and Ammani Ammal enioTed ? • Srikivah
Wlietlier plaintiffs are their heirs and entitled to the 

property ?
The District Munsif said, “  I  think it probable that the sale- 

“  deed was not a dpcnment thoroughly devoid of couBiderationj 
“  and I  find that the vendees derived ownership to the property 
“  conveyed to them thereby,” and in the result passed a decree in 
favour of plaintiff.

The District Judge on appeal held that the sale-deed -was 
benami, and that the property never left defendant nor passed to 
Ammani Ammal or Rathai Aminal and he reversed the decree and 
dismissed the suit.

Plaintiff No, 1 preferred the second appeal.
Sm dara A yyar  for appellant,
8. Subramania Ayyar for respondent No. 1.
JR. Subramania Ayyar for respondent Ho. 2.
Patiabhiratna, Ayyar for respondents Nos. 3 and 4.
Judgment.—The District Judge’s finding that the transaction 

was benami and his reason for it do not commend themselves to us.
Presumably he means to find that Srinivasa Ayyangar^ when 

executing the sale-deed (exhibit I), never intended it to have any 
operation and he relies on the fact that Srinivasa Ayyangar 
remained in possessi*on, dlid not have the patta transferred and 
retained the instrument of sale* He also refers to the fact that no 
valuable consideration passed. -

W e are of opinion that these eiroumstaiiees afford no evidence 
of the supposed intention of Srinivasa Ayyangaj, when considered 
in connection with the relationship of the parties and the pre- 
vious circumstances. On the contrary, those ciroumstances are all 
consistent with the intention on the donor’s part, which is other
wise clearly established, to benefit his wife and daughter and** to 
save the property fjrom falling into the hands of his next heir 
who was his enemy. But for the fact that his wife and dauglitex 
predeceased him, he would never have disputed the vaEdity of the 
deed.

■ W q must observe that when a conveyance has been duly exe* 
cuted and registered by, a competent person, it requires strong and 
clear evidence to Justify a Court in holding that tlie parties ̂ d  not
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ATtANGAa,

Eansa intend that anj legal effect should be gi'ven to it. It needs to be
Attab pi-oYed that both parties had it in their mii;ds that the deed sliould

S r i n i v a s a  Ije a mere sham, and in order to establish this proof it needs to be 
shown for what purpose other than the ostensible one the deed 
■was executed. In onr opinion, there was in the present case no 
such proof and, therefore, the Lower Appellate Court ought not to 
have reversed the judgment of the District Mnusif,

The Lower Appellate Court not having decided the third issue, 
which was also raised in the third ground of appeal, namely, as 
to the right of the plaintiifs to represent the two donees, we must 
call for a finding on that question.

The finding is to be submitted within one month from the date 
of the re-opening of the Court after the recess. Seven days will 
be allowed for filing objections after the finding has been posted 
up in this Court.
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APPELLATE CIVIL.

Before, Mr. Justice Shephard and Mr. Svstice Boddam.

1897. MTJTHAPPUDAYAN a n d  a n o t h e h  (D b i'HNDa k 'TS Nos. 1 a n d  2), 
September .21. A ppellants,

Kovemter 3,  ̂ ’
23. V.

AMMANI AMMAL (Plaiktifs’), E espoi d̂bnt.*

Hindu Zaw— Zaw o f Succession— Stricllianam property— B,igM of daughter to
succeed.

In a gu.it for land it appeared tliat it had been given to one Sollayi, deceased, 
after her marriage by her father. The donee died leaving her brotknr, defend, 
ant Ifo. 1 , her son (since deceased) the husband of defendant No. 2, and the 
plaintiff her daughter. Defendant No. 1 -was in joint possession on behalf of 
defendant No, 2 :

Said, that the plaintiff was entitled to the land.

Second appeal against the decree of K. Eamachandra Ayyar, 
Subordinate Judge of Salem, in Appeal vSmt No. 97 of 1896, 
affirming the decree of V. K. Desikachariar, District Munsif of 
Namakkal, in Original Suit No. 241 of 1895.

The plaintiff sued to recover certain land in euccession to Her 
deceased s mother Sellayi. Tlie land had been given to Sellayi

* Second Appeal No. 488 of ISO?.


