
Abdcl A ppeal agaiusf; the OTder of W . J. Tate, District Judge of
B.AHUUN c^alem, in Appeal No, J.61 of 1894, wliicliwas preferred against the
M a h o m e d  order of J. M. NaUasami Piliai, District Mtmsif of Tiruppattur, 

'made on execution petition No. 161 of 1894.
The petitioner was the judgment-delbtor in Original Suit No. 681 

of 1888, and he applied under sections 337 and 337 (a) for an 
order directing his release and staying the execution of the decree, 
pending a second appeal which had been preferred to the High 
Court. The District Munsif made an order directing the appli­
cant’s release under Civil Procedure Code, section*’837 (a). The
decree-holder appealed to the District Judge, who held that no 
appeal lay.

The decree-holder preferred this appeal to the High Court.
Seshagiri Ayijar for appellant,
Simsami Ayyar for respondent.
Jtjkghent.—Though the order of the District Munsif was passed 

under the authority given to him Iby section 337 (a), Civil Pro­
cedure Code, yet it was none the less an order in a question 
arising between the parties to the suit and relating to tlie execution 
of the decree so as to fall within section 244 (c), Civil Procedure 
Code. Such order is a decree under section 2 of the Code, and is 
therefore open to appeal.

We must, therefore, set aside the order of the District Judge, 
and'remand the appeal for disposal on the merits. Costs will 
abide and follow the order of the Lower Appellate Court,
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'Befofe Sir Arihur / .  K. Collins, Chief Justice, and 
Mr, Justice Shephard.
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NegoUaUe vnstrument—Bsnami transaction— Right of hetmnidar to ewe.

The payee and holder of a j)totaissory liote is bot de'btiri'ed, frolti snitig on it 
ty  reason of tlie fact tliat a third person is really interested in it.

rf Second Appeal NO, 490 of 189G.
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^Second appea.i. against tte decree of W . Or. Underwood, District 
Judge of Ouddapali, in Appeal Suit No. ^  of 1895  ̂affirming the 
decree of V. G. Narayana Ayyar, District M.nnsif of Cuddapali, in 
Original Stdt llTo. 603 of 1893.

This 'Was a Biait on a promissory note executed by defendant 
No. 1 to plaintiff No, 1 for Us. 44-8, dated 14tjh. Novemhor 1890. 
The plainti:ffi stated that the money was advanced by one Ohin- 
tapalli Kristnavadhanulu, though the note was in his, name.

Both the Courts dismissed the stlit.
Plaintiff 5fo. 2 appealed.
Suhramania Ayyar for appellant.
Etiraja Mudaliijar for respondents.
Judgm ent.—It is not quite clear that this really was a benami 

transaction; but, assuming that it is wo do not tliink that the 
payee and holder of a promissory note is debarred from suing on 
it by reason of the fact that a third person is really interested in 
it. No doubt it has been often hold in suits relating to land that 
a benamidar is not competent to sue in his own name. But there 
is a great distinction between oa,ses of that sort and the ease 
of negotiable instruments. The distinction between suits relating 
to immovable property and suits on contracts appears to bo recog­
nized by the Privy Council {Gopeer’krid Gnsain v. Gungapersaud 
Gosain{\) and JJan Gohind Adhikari v. Aklioy Kumar Mozumdar{2), 
In the case of negotiable instruments especially it would be. most 
mischievous in our opinion to hold that the holder and payee of 
an instrament may be put to proof as to whether the money 
advanced was his own. W e can find no reported authority 4.n 
favour of the plea now suggested. We entirely disagree with the 
unreported decision in Ganapati Nakken Y. 8amina>tha FUlai{d>).

W e must reverse the deoroes of the Courts below and the 
plaintiff must have a decree against the first defendant as prayed 
with costs throughout.
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