
APPELLATE OIViL,

Before Mr. Jmtice Davks and iifr. Jmtm Boddam.

MIR ALLI HUSSAIN and another (Plaintiffs Nos. 1 and 2), 1897.
Appblxants,
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8AJUDA BEfi-UM and otiiebs (Dbs'Eitdawi's Nos. 1, 2 a>td -3), 
E espô tdexts.’̂

' Muhammadan Lcnc—Shiyas—Inlieyitance by childlesff ividows.

The childless widow of a Muhammadan of the Shiya school is not entitled to 
any share in the land left by her husband.

S econ d appeal against the decree of M. B. Sundara Rau, Sub­
ordinate Judge of OHttoor, in Appeal Suit No. 75 of 1893, modi­
fying tlie decree of A. F. Elliotj District Mimsif of YeUoie, in 
Or%inal Suit JSTo. 20 of 1891.

The plaintiff sued to recoTer possession of a share in the pro­
perty of Mir Abbas Mirza Saheb, deceased, an adherent of the 
Shiya sect.

The District Munsif passed a decree for plaintiff which was 
modified by the Subordinate Judge on appeal.

Plaintiff preferred the second appeal.
Pattahhirama Ayyar for appellants.
Mr. Rmmsmfii Baju for respondent No, 1.
Judgment.—The authorities in support of the Munsif’s find­

ing that a childless widow of the Shiya school is not entitled to 
any share in the land of her husband arc to be found in Mmm- 
mui Asho V. Mussamut Umclutoonnissa (1) and Miissumat Toonanjan 
V. Mussumat Melmdee Begum{^). We see no reason to differ
from those decisioiis. Elberling’s work referred to by the Sub­
ordinate Judge in support of the contrary view is no authority.

We, therefore, reverse the Subordinate Judge’s decree and 
restore that of the Munsif,*with this modification that, in place of 
the sum of Kb. 125 to be divided between the parties in the propor­
tions stated, the sum of Es. 218 be inserted.

* Se'oonii Appeal No, 298 of 1896,
(1) 20. W,11., 297. (3) 3 Agi'a High Oonrfc Eeports, 184



MiB Alii Wo make this modifioation in the Munsif’s decree in accord- 
H os ŝ a i n  f̂indinga of the Subordinate Judge which were over-
S a j d d a  looked in the passing of Ms decree. We also modify the decree
BfcGOM, Munsif as to costs by directing that the costs of the parties

be borne by themselves throughout.
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Before Mr, Justice Biibramania Ayijcir and Mr- Jiistici Benson.

1897. SAMI iVYYANGAR (D efe n d a o t  No. 2), A p p e l l a n t ,
February

22 ,

PONNAMMAL (Plaintifp), E espondent.*

Eindu law—Mortgage—Loan at time of morfgarje—Whether mortgage binding on the 
’property oj the mortgagor's undivided son.

In order to ju&tify a sale or a mortgage by a fatlier so as to bind his son’s 
share of the property, there m n at be in fact an antecedent debt, i.e., a debt prior 
to the mortgag’e or sale.

Second appeal against the decree of T. M. Horsfall, District 
Judge of Tanjore, in Appeal Suit No. 504 of 1894, affirming the 
decrec of A. Sambamurthi Ayyar, District Munsif of Valangiman, 
in Original Suit No. 358 of 1889.

The appellant (defendant No. 2) was the undivided son of 
defendant No, 1 who in 1883 executed a hypothecation bond to 
the husband (since deceased) of the plaintrffi who brought this 
suit on the bond, it having fallen to her share on a razinama 
entered into between her and another widow of her husband:

Both the lower Courts gave a decree for the amount claimed 
on the security of the mortgaged, property inclnding the second 
defendant’s share. Hence this appeal.

The Acting A doocafe-General (Hon. V. Bhashyam Ayyangar) 
for appellant.

Sankaran Natjcir for respondent.
Judgment.— A s regards the liability of the son’s share for the 

debt of the father as a mere money claim, there can be no ques­
tion, since it is found, that the mortgage was for consideration 
and was not illegal or immoral.

Second Appeal Fo. 1597 of 1895.


