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APPELLATE CLVIL.
Before Mr. Justice Benson and Mr. Justice Boddam.

NAINAPPA CHETTI {Dzrenpant No. 1), APrELLANT,
o

CHIDAMBARAM CHEITI anNp ormigs (I’LAINTIFF AND
Derevpants Nos., 2 1o 9), RespoNDENTS™

Civil Procedure Code—Act XIV of 1882, ss, 12, 13——‘ Res judicate’—Transfer ofl
Property Act~—Act IV of 1882, ss, 91, 95—Redemptaon—E}ectm"mﬂsmt by mort-
gagor—_Subsequent suit for redemption.

A zamindar mortgaged his estate under four snccessive ingtruments to the
same creditor who was snbsequently placed in possession. On the death of the
mortgagor, his son, claiming to have succeeded by the law of primogeniture to the
zamindari as an impartible estate, sued to eject the mortgagee ; and a decree was
passed declaring what was the sum due on a date named and how fay it was bind-
ing on the estate, and decreding that, on payment of what might bé due on
taking an account, the mortgagee shonld give up possession. Many years later
the zamindar spplied to the (Jourt to carry out this decree, and a like applica-
tion was put in by the present plaintiff to whom seven-eighths of the equity of
redemption had been assigned. Both of these applications were rejected in the
High Court as barred by limitalion, and the applicanty applied for leave to
appeal to the Privy Council againzt the order of the High Court. Meanwhile the
plaintiff brought the pregent suit tu redeem the mortgages of dhe late zaminday :

Held, 71) that the snit was not barred under Civil Procedure Code, section
12, by reason of the pendency of the application for leave to appeal to the any
Couneil; N

(2) that, as there was no decree for foreclosure pagsed in the previous
suit which had been treated as a snit for redemption, the present suit was not
precluded by the decree therein;

(3) that the fndings in the previous suit as to the amount of the] debt
and the extent to which it bound the estate weve res judicata ;

(4) that the plaintiff was entitled to redeem the whole mortgages, altho11gh
he was aasxgnee of only seven-eighths of the equity of redemption, as the owner of
the remaining one-cighth was gom( d ag defendant and did ‘not apply to be made

plaintiff. )
ArpEal against the decree of C. Gopalan Nayar, Subordinate
Judge of Madura (Bast), in Original Suit No. 45 of 1895. ‘
Suit for redemption, The Subordinate Fudge’s statement of
the facts giving rise to the litigation, which is referred to by the
High Court was to the following effect imw
On the 1st December 1862, the then Zamindar of Varapur, who
was the father and predecessor in title of defendant No. 4, mort-:

* Appeal No, 75 of 1896,
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gaged his estate to the father of defendant No. 1 for Rs. 82,000
under an instrument filed as exhibit A, by which it was stipy-
#lated,” as the Subordinate Judge said, “that all the incomes

“from tho village should be paid tothe mortgagee after collecting

“ money in the presence of his men; that the mortgagee should
“deduct Rs. 1,895-14-6 for peishcush, as also Rs. 880 for the
“ mortgagor’s domestic expenses and the salary as per mohini list
furnished of the establishiment of his Karaivasal; and that he
“should, out of the amount left, pay towards interest for each
“fagli on the amount of this bond and enter payment on the
“same of the remainder towards the principal duo thereunder.
“ It was further provided that counter-interest would be allowed
“on the principal 8o paid and that, when payment was made in
“the manner aforesaid, if income foll short to meet the interost
“of each year, the balance should be made good by the mortgager
“out of his private funds.” On 10th September 1863, the mort-
gagor by exhibit B further charged the estate in favour of
the same mortgagee to securs Rs. 3,000 and interest, and on
11th August 1864, the mortgagor, by exhibit C, further charged
the estate in favour of the same mortgages to secure Ras. 7,397-7-0
with interest. ¢ This was followed,” as the Subordinate Judge
said, “by a simple bond (exhibit D) betwecn the same parties,
“dated 25th June 1867, whereby fourth defendant’s father bound
“himself to pay, with the same rate of interest a sura of
“ Bs. 1,767-5-8 being halance of interest on the first three bonds
“aftor deducting payment towards interest out of the income
“from the village and sundry other sums received.  First defend.
“ant’s father was never put in possession of the zamindari
“under any of the above documents; but on the 8rd December
1868 he and fourth defendant’s father entered into an agree-
“ment (exhibit &), whereby in consideration of the smount of
“the four bonds and for the interest settled thersfor, he was
“allowed to enjoy all the villages incurring certain specified
“ gxpensos for the fourth defendant’s father and for the up-keep
% and improvement of the village.”

The mortgagor having died in 1870, his son and successor,
the present defendant No. 4, instituted Civil Suit No. 118 of 1874
against the son of the mortgagee, the present defendant No. 1,
for possession. of the estate with mesne profits alleging that the
zamindari was impartible] that he had succeeded to it under the
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law of primogeniture-on the death of his father who had merely
2 life interet, that the mortgagos were not necessary for the
family and that the late zamindar had been induced to execute
them by the fraud of the mortgagee, and that they had been
discharged. ,

Tssues were framed in that suit as to the amount of the debt
and as to  the extent, if any, to which the estato is liable.”

In the result the estato was found to be impartible and tho
High Courtin Appeal No. 88 of 1880 passed a decree declaring
that thero was due to the defendant on the 24th March 1880 a
sum of Rs. 54,697~4-6 and that the defendant was, on tho one
hand, entitled to further interest and was, on the other hand, liable
to account and ordering that on the plaintiff paying to the dofend-
ant the balance so found to be due on the taking of the accounts,
the defendant should deliver up possession of the estate.

During the pendency of these proceedings, viz., on 27th March
1896, the zamindar mortgaged the estate for Rs. 4,000 and in-
terest to the present defendant No. 2. The estate was afterwards
brought to sale in exccution of the decree in Original Suit No. 24
of 1879, and purchased by V. R. Alagappa Chetti. This sale was
made subject to the mortgage of 1876, and the mortgagee brought
a suit on his mortgage against the zamindar and his son (the
prosent defendant No. 5) and the purchaser, and obtained a decree
for Rs. 7,828-14~4 in Original Suit No. 20 of 1884.

The zamindar then leased the cstate on 1st March 1892 for
15 years to Mari Chetti, the present defendant No. 6, who applied
to the District. Court on 29th June 1892 by Civil Revision Petition
No. 100 of 1892 to enforce the decree of the High Court, above-
mentioned offering to pay the balance, if any, which might be
found duse to the mortgagee in possession. On 30th July I892 the
zamindar- made a like spplication “without prejudice to the
lessee’s rights ” alleging that the claim of mortgagee in possession
had been satisfied by the rents and profits. These applications
wexe resisted on the ground that the zamindar had no further
interest in the estato which had been sold in execution of the
decree in Original Suit No. 20 0f 1884 and purchased by the decree-
holder, viz., the present defendant No. 2. This objection was
overruled, because the holder of the decree of 1884 had no Zoeus
standi in these proceedings. “(Commissioners were then appointed,”
said the Subordinate Judge, “to investiéaté the.acéoxmts, and the
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“ present.District Judge, hearing the objections thereto, passed an
“order (exhibit No. 4), on the 2ud May 1893, declaring that the
“sum of Rs. 1,339-7-3 was due to the first defendant on the 1st

“July 1892, and that, on payment of the said amount, the fOuI'fh‘

¢ defendant was entitled to recover possession of the zamindari
“and all its appurtenances. Iirst defendant appealed against this
“order to the High Court in Civil Miscellancouns Appeal No. 58 of
1893, and it was held that the decree, being a final oneso far as
“ it went, was cap‘zbla of immediate execution and that mo steps
“ having beenl takon by the decree-holder since the passing of the
““decree in 1882, its execution was time-barred. They accordingly
“allowed the appeal and dismissed the original application for
. “execution. During tho pendeney of the socond defendant’s
*“appeal againat order No, 8 of 1893, he and his son, third defend-
“ant herein, conveycd to the present plaintiff their seven-eighth
“ghare in the zamindari purchased by second defendant in execu-
“tion of the decree in Original Suit No. 20 of 1884 on the file of
“this Court and the latter was, thercfore, allowed to join asa
“gupplemental appellant with that defendant, and the present first
“ defendant had also made him a respondent in his appeal against
“the order of the Distriet Court in No. 58 of 1893. The High
“ Qourt’s oxder on the latter petition being adverse to the claim of
“both the plaintiff and the fourth defendant, he has also joined
¢« the fourth defendant in applying to the High Court for leave to
“appeal against it to the Privy Couneil (exhibit 11) and while
“ that application was pending, the present suit was brought by him
“praying judgment (1) that, on payment to the first defendant
“of the sum of Rs. 1,339-7-3 found due to him by the District
“ Judge’s order (M4), dated 2nd May 1893, and now deposited in
« Gourt or such further or other sum as may be found payable to
“the first defondant, the defendants do deliver up to the plaintiff
¢ ]l documents in their possession ox power relating to the mort-
“opged property', and do transfer the mortgaged property. free
“from the mortgage and from all encumbrances crcated by the
« Jofendants or any person claiming under them, and put the
“ plaintiff in possession of the property, (?) for mesne profits from
“the date of the suit till the date of plamtlff being putin pos-
“ gegsion, (8) for costs of the suit, and (4) for such other relief
«ag, upon the facts, the plaintiff may be entitled to. The plaint
 pofers to the various documonts A, B, O, and D and states that,
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““ a8 purchaser of the seven-eighth share of the properties, ho was
« entitled to fedeem ths mortgage and to recover possession of the

-“gaid properties on payment of Rs. 1,389-7-8 or such further or

¢ other sums as may be found duo to the first defendant on taking
“an aceount, and the defendants Nos. 6 to 9 are impleaded as
“they set up a right to hold possession of the properties in suit
“ ynder loasos alleged to have been executed in their favour by
“ the fourth defendant.”

Defendant No. 1 defended the suit on the grouud nler alic
that it was not maintainable by reason of Civil Proceduro Code,
section 12. This plea was dealt with by the Subordinate Judge in
paragraph 9 of his judgment, which is roferred to in the judgment
of the High Court as follows :—

“The first objection is that, the plaintiff having joined the fourth
“ dofendant in making an application to the High Court for leave
“t0 appeal to the Privy Council against tho decree in Civil Miscel-
« laneous Appeal No. 58 of 1893 ou the file of that Court, he is
“not entitled to prosecute the present suit under section 12 of
“the Civil Procedure Code. But,inthe first place, tho mere apply-
“ing for, or obtaining, leave to appeal to the Privy Council cannot
« of itself amount to the pendency of an appeal till such appeal
“ig actually filed, for it may happen that the parties, who obtain
“such leave, may never appeal at all against such decreo or oxder.
“In"the uext place, that ordcr of the High Court was in an
“execution casc and refused exccution of the decree on the ground
“ that the application was barred under Article 179 of the Limita-
“ition Act, while the present is a suit for redemption based on the
“ original relation of mortgagor and mortgagee; and since there
“is no previously instituted suit or appeal now pending.nor is the
“ Court asked to try any suit in which the matter in issue is also
“ directly and substantially in issuc in a previously instituted suit

etween the same paxties, section 12 of the Code of Civil Pro-
“cedure can be no bar to its trial. Thirdly, the present plaintiff
“ or second defendant never joined in those.procecdings, except
“with a view of preventing the fourth defendant from cxecuting
“the decree and took no steps to executo it for themselves, and
“the High Court has also refused to allow them to intorvene in
“those  proceedings to execute the decree, as they wero no parties
“thereto, and also becanse no application has been made on the
“ ground that they were assignecs hy operation of law and as subh
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“entitled to execute the decree, and the zimindar had, therefore,
“no subsisting right. On all these groumds, 7 yverrule the first
“ objection.” .

The Subordinate Judge passed a decrce for the plaintiff,
against which five appeals wexe preferred. Of these, the above
appeal by defendant No. 1 was determined by that portion of the
judgment of the High Court which is given below.

Sankaran Nayar, Nereyaia Raw and Subramanic Ayyer for
appellant. )

The Aeting Advocate-General (Hon. V. Bhushyam Ayyangar),
Erishnasani dyyar, Sundara Apyer, and Sesha Chariar for
respondent No, 1.

Seshagiri Ayyar for respondent No. 4,

Tirwmaleisami Chetti for respondent No. 6.

Joveirent.—Plaintiff, as purchaser of the equity of redemption
of a certain village, sued to redecm on payment of the mortgago
money.

Various objections were raised by the contesting defendants,
but they were disallowed by the Subordinate Judge, who gave
plaintiff a decres for redemption. Against this decree the first,
sixth, fifth, and fourth defendants separately appeal in Appeal
Suits Nos, 75, 92, 145 ‘and 146 of 1896. The plaintiff also
appeals (Appeal Suit No. 62) against a small part of the decree.

The facts, out of which the litigation has arisen, are compli-
cated, but they are fully stated in paragraph 1 of the Subordinate
Judge’s judgment and need not be repeated here. .

The main appeal is that of the first dofendant. His chief con-
tention before us is that the only remedy of the mortgagor, or
of the plaintiff, as assignee of the equity of redemption, was to
have exceuted the decree in Appeal Suit No. 98 of 1880, and that,
as exooution of that decreo is now harred, he has lost the right to
redeem and caunot fall hack on the original mortgages (A, B, ¢
and E) and suc to redeem them. He contends that those mort-
gages aro merged «in the decree in Appeal Suit No. 98 of 1880.
Ho further contends that, as the plaintiff in the present suit
claims to rodeem on payment of the sum of Rs. 1,339-7-3, which
was the sum found to be due to first defondant up to 1st July 1892
on the basis of that decree, the suit is really one hased on that
decroe not on the priok mortgages, and that it is therefore not
sustainable. He' reiies on tho decision of the Privy Ceuncil in
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the caso reported as Huri Bavji Chiplunkar v. Chapwyji Hormasji
Shet(1).

We do not think that these contentions are valid, or that the
caso is in point. By the decrce in Appeal Suit No. 98 of 1880
the fourth defondant was to recover the mortgaged property pro-
vided he discharged tho mortgage, but there was no foreclosuro
clause in the docrec. It is a woll settled rule of law in this
Prosidency that such a decreo does not of itsclf operate to fore-
close the right of redemption (:S'{um V. ;S’omasundara(?) Periandi v,
Angappa(3), Karuthasani v. Jaganatha(4), and Ramunni~v. Brahma
Duattan(5)), nor does it alter the previously coxisting legal rolation
of mortgagor and mortgagee. I1f the deeree-holder fails to exer-
ciso tho right of redemption given to him by the decrece, he, in
offoct, declines to put an end to the relation, and in time his -
right to execnte the decree becomes barred, but the legal relation
of mortgagor and mortgagee continucs ; and the mortgagor may,
in a fresh suit, again assert his right to redeem on payment of
such sum as may then be due, which sum may,” on taking an
account, be greater or less than the sum which was requisite under
the former decree. There is nothing in the Privy Couneil case
of Hari Rawji Ohiplunkar v. Chapuryi Hormasyi Sher(1) to overrule
tho established course of decisions in this Presidency. In that
case the plaintiff deliberately brought his suit, not on the prior
mortgage, but ‘on the new basis’ of the decree in which he
declared that the prior transactions had ‘merged,” and the date
of tho cause of action was stated to be that of the decree. That
decree was in accordanco with an award of arbitrators, and that
was, 10 doubt, the reason why the plaintiff was partienlar to base
his suit on the decree not on the mortgages. In faet, as their
Lordships remark, “ ho treated the decree as the mortgage which
“he sought to redeem ” and they therefore held that he could not
in the course of the appeal fall back on the prior mortgage since
that** would be making a different case from that which he made
“in the Lower Courts, and on which the caso, had been tried and
““ decided.” In the presont case it it mot suggested that tho
plaintiff’s case in appeal is not that set up in the Lower Court.
His suit was, and is, to redeom tho prior mortgages, and thig
lie is uﬁdoubtedly entitled to do in acoordance with the settled

(1) LR, 10 Bom., 461, (2) LLR, 6 Mad, 118, (3} LL.R., 7 Mad,, 425,
(4) IL.R, 8 Mad, 478, (8) LL.R., 15 Mad.,, 866
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course of decisions in this Presidency. Their Lordships refer to
the Madras rule without disapproval, merely remarking that the
plaintiff could not take advantage of it owing to the form in
which his suit had been framed and put forward in the Lower
Courts. In the present case the plaintiff no doubt proposed to
pay and deposited in Court Rs. 1,839-7-8, the sum due up to
July 1892 on the basis of that decree, but he added that he was

“ready and willing to pay such further or other sum as may be
¢ found payable to tho first defendant.” The Subordinate J udge,
finding that the order {of the Distriet Court on Civil Miscel-
laneous Petition No. 107 of 1892, which fixed the sum at Rs.
1,339-7-8) bad been set aside by the High Court (Civil Miscel-
lancous Appeal No. 58 of 1898), gave no effect to it. The decree,
however, in Appeal Suit No. 98 of 1880 (in execution of which
that order had been madse), had never been seb asde, and the
decision in that suit was held by the Subordinate Judge to be a
binding adjudication between the parties as to the matters then
properly in issue and finally decided between them. In that suit
there was a contest as to the validity of the mortgages (A, B, C
and F) now sued on, and the binding character of the debts, and,
after due enquiry, it was found that only portions of the mortgages
were valid and binding on ‘the zamindari. The Subordinate
Judge adopted those findings as res judicata, and directed that the
mortgage money now due should be caleulated accordingly,” The

first defendant objects to this course, and pleads that if the plaintiff

now sues not on that decree, but on the original mortgages, the
findings in that suit should be wholly ignored, and there should
be an enquiry and decision de nozo as to the validity and binding
character of the mortgage debts. Tho reason for his urging this is
that some of the debts which were then held to be not binding on
the zamindari would now, under the law as subsequentlgr explained
by the Privy Council in Sartay Kuari v. Deoraj Kuari(1), be held
to be binding; but we agree with the Subordinate Judge that a
change in tlie law oy a different interpretation of it by the appellate
authorities cannot operate to re-open matters which had previously
become res sudicata. The former suit, though originally framed as
a suit in ejectment, was treated as a suit to redecmn the wmorbgages
and was essentially such, as shown by the Bubordinate Judge in

(1) LL.E, 10 AlL, 272,
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paragraphs 11 to 13 of his judgment. The issues in that suit
were -

(1) In what sum was fourth defendant’s father indebted to
first defendant’s father and what portion if any remains due ?

(2) To what extent, if at all, is the estateliable for the sum
50 remaining due 7

Tt would be contrary to all principle to ignore the findings
then arrived at finally between the parties hy the decision of the
High Court. We think, therefore, that the Subordinate Judge
wag right in accepting that docision not only as ‘declaring the
legal relation between the parties, but also as determining on
what conditions redemption should be decreed, and the principles
on which the accounts should be taken on foot of the mortgages
and the sum due thereunder up to the date of that decree.

It remains to briefly notice some minor contentions of the first
defendant.

Tt is contended that, as the plaintiff purchased only seven-
eighths of the equity of redemption, he eannot sue for redemption
without giving the owner of the remaining one-eighth the option
of joining as plaintiff. The plaintiff sues to redeem the whole
mortgage, and he is entitled to do so under sections 91 and 95,

- Transfer of Property Act. By so doing, he puts himself in the

place of the mortgagee redeemed, and may himself be redeemed
by his co-mortgagor in respect of the proportionate share (dsan-
sab Ravuthan v. Vamana Rau(l) and Voidin v. Oothumanganni(2)).
In the present case we may add that neither in the Tower Court
nor hefore us did the second and third defendants, who hold the
remaining one-eighth share, apply to be joined as plaintiffs. For,
both reasons the objection fails, Lastly, it is contended that the
steps taken by the plaintiff with a viow to appeal to the Privy
Council against the order in Civil Miscgllaneous Appeal No.
58 of 1893 comstitute a bar to the present suit under section

12 of the Civil Procedure Code. This plea is invalid for the

reasons stated by the Subordinate Judge in paragraph 9 of his

judgment,
* * * »

‘We have now dealt with all the matters urged before us in
these appeals. The result is that we confirm the decrea of the
Subordinate Judge and dismiss these appeals with costs.

e u—

(A) LLR, 2 Mad, 228, (2) LLR., 11 Mad, 416,



