
THE

N D I A N  L A W  R E P O E T S ,

APPELLATE CIVIL.

Before Mr. Justice Siibrmnunici Ayyar and Mr. Justice BocUcm. 

Y ISYA LIN G -A . P IL L A I  (PLAisrTiiT), A p p ellan t,
Septem'ber

V< 9, 10.

iLAJSflAPPA OHETTI and others (Defendants N os, 1 to 3), 
R espondefis.*'

nsfei' of Property Act—Ad. I V  of 1883, ss. 68, QS'^Ammalous mortgage—Eight
to possession.

Two out of tkree oo-parceners executed in favour o£ a creditor in respect of 
belonging to the co-paroenary an iastrument which contained the following 
tS! “ As we have received Rs. 500, you will, in lieu of the said amouiit aud 
■.eresfc, on] oy the said property foi’ three years by virtue of Arakattii otti , , . . 
tlio condition that, on tho expiry of the said throe years, vre should redeem 

,10 land without payinp; cither lorincipal or interest. You will, on the expiry of 
^he said period, deliver posaeasioti of the said immovable property -without 
raising any objection.’* The cx’oditor obtained posaeBsion of only part of the l^nd: 

Eeld, that the instramont was an anomalous mortgage and that the mort- 
(?ec was liable to ejectment after the expiry of the throe years.

:coND APPEAL agaliiat tlie decree of T. M. Horsfall, District 
dgo of Tanjore, in Appeal Suit No. 481 of 1895, affimiiig the 
3roG of S. Dorasami Ayyar^ District Munsif of Tanjbre, in 
.■igiual Suit No, 521 of 1894,

Suit to* recovG| possession of certain land with arrears of rent, 
ne land in q^nestion previously belonged to the family of de- 
ndant No. 1, and it was comprised in an instrument therein 
isorihed as an Arakattu otti deed, dated January 1895, and

*  Secoml Appeal No, 4-7 of 1897i.



VisvALiNGA 6xecTited b j  tHe father and brother since deceased of defend 
PixLAi I ijj favour of defendant No. 2. This instrnment was filec'

Palaniappa the suit as exhibit I  and was in the following terms ■
Chetiu. _ mortgaged to yon the nndermentioned immo’9

“ properties as described hei'ein below belonging to m  and 
“ enjoyment and borrowed thereon. Company’s current Es. oOO,
“ parfcionlars of the receipt whereof by ns are as follows: for 
“ purpose of paying off Rs. 500 the decree amount due from one 
“  na, the said Kuppusami Ohetiiar, the second defendant in Ori;

nal Suit No. 156 of 1883 on the file of Kumbakcpjam Disti 
“  Munsif'ri Court to Ivturuga Pillai, son of Kuppaya Pillai, t 
“ plain tiff in tlie said suit residing in Panjukara st/i’eet, Patl 
“ TIumbalionam, we have already received from yon Es. 325 a 

paid the same to the said Muraga Pillai ; we liave received fr 
“ yon on this date Es. 175 for discharging the said decree. As 

have received Es. 500 the total amount of the two items as at 
“ you will, in lien of the said amount and its interest, enjoy th(>
“  properties for three years in %drtue of Arakattu otti froii'
“  current fasli 1294 to fasli 1296, yourself paying the Sircar 

&c. As extensive properties are hereby mortgaged to you wi 
could yield an income by v?hich you can completely recover 
said principal money and its interest within the said period, 
as we have executed thia Arakattu otti deed on the condition t 

'• on the expiry of the said three years’ term, we should redi,
“  the land without paying you either the said principal mcj 
"  or interest  ̂ you will, on the expiry of the said period, deh 

p ôssession of the said immovable properties without raising ar 
“  objection. We have herewith given the copy of the decree i 

the said suit No. 156. W e shall get the plaintiif in the sai 
suit Muruga Pillai to present a petition in the said Kumbakom 

‘^Munsif’s Court to the effect that tiie decree in the said s'
“  had .been discharged.’^

The plaintiff subsequently purchased the tworthirde share 
the exticntants of that instrument at a Oourt-sale held in esecuti 
of the decree in. Original Suit No. 214 of 11̂ 88 on the file 
the District Munsif of Tanj ore.

Defendant No. 1 had refused on demand to divide the proper! 
Defendant No. 2 stated!®that he was in possession of part of t 
land mortgaged under, tlie aboye instrument and further that 
had no objection to give up possession on being' redeemed.
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Defendant No. S was the widow of the brother of defendant Tistauma
^  P lL E A I

V .

The District ICiinsif held that the plaintiff’s purchase was PAT.AKUPr̂
" O flE T T i.J ’'ect to the rights of defendant Ko. 2 nnder exhibit I, and 

-issed the suit on the ground that the plaintiff was not entitled 
recover without redeeming which he had not offered to do.
. The District Judge on appeal affirmed this decision.
Plaintiff "preferred this second appeal.
Sivasami Ayijar for appellant.
Venkatasubbaramayya for respondent No. 2.
Judgment.— On the whole, though not without hesitation, we 

hk that the instrument may be considered to be a mortgage, but 
are of opinion that it falls within sootion 98 of the Transfer of 
■)perty Act, and that the rights and liabilities of the parties must 

etermined by the contract itself. The contract does not provide 
she contingency which has occurred. No special usage appli- 

to the present ciroumstances is set up. It is, however,
Med that, under section 68 of the Transfer of Property Act,

— open to the mortgagee to sue for the moxtga.ge money as 
ession of part of the mortgaged property had not been delivered 
Im or to acquire a charge on the part which had been delivered 

landfm until he was repaid the mortgage money. It appears to us, 
tevjiqgyer, that section 68 does not apply to a case like this. That 

’̂^̂ on contemplates eases where the mortgagee is entitled to claim 
„°^iyment of the mortgage money before redemption. In the 
f(^sont case, however, the contract gives no right to claim repay- 
"ent, but in terms denies it. The only right the mortgagee had 

IS to remain in possession for the stipulated period and to recover 
“ ‘̂ ‘nageB fox the breach of contract by the mortgagor in not 
Biivering posBession, of the whole of the land to him. W e tHnk,
Ju-efore, that the Lower Courts were wrong in holding that exhi- 
dect was an usufructuary mortgage and gave the second defondant 
Oiright to remain in possession of the part ho had after the expiry
■ ihe three j^ears agreed upon.

Tf ’W’e mustj theroforo> reyerso the deeroes in both the Courts below 
fei decree |)osses8ion of the property sued for to the plaintiff with 
d  ̂ 9 for past mosne profits and, with future mesne pioiit.also.
^  defendants must pay the plaintiff’s eosta throughout.
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