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1 88 4  desire that the Registrar shall disallow all such as have been
JiisHENMUN occasioned by the introduction of irrelevant matter.

S i n g h

Solicitor for the appellants : Mr. T. L. Wilson.
T h e  L a n d

Îsank ofE Solicitors for the respondents : Messrs. Freshfields and 
India. Williams.

APP ELLATE CIVIL.

Before Mr. Justice Tottenham, and Mr. Justice O'Kinealy.

5885 HARA SUNDARI DEBI ( o n e  o f  t h e  D e f e n d a n t s )  v . KUMAR DUKHI-
January 26. NESSUU MALIA (PLAINTIFF) AND OTHERS (DEFENDANTS.)0

Agreement of Parties— Compromise— Decree on Compromise— Appeal— Code 
of Civil Procedure, Act X IV  of 1882, s. 375.

After suit filed by the plaintiff against several defendants, one of whom 
was an infant, a petition of compromise entered into between the adult 
parties was filed in Court. The petition stated the terras of arrangement, 
and also that an application would be made by the guardian of the minor 
praying the Court to allow the compromise to be carried out on his behalf. 
Ten days after the petition of compromise was filed, the first defendant and 
the plaintifE presented petitions to the Oourt withdrawing from the compro
mise, and praying that the suit should proceed. The second defendant 
presented a petition praying that the compromise should be recorded, and a 
decree passed according to its terms. The Court made a decree in accor
dance with the prayer of the second defendant’s petition. The first defen
dant appealed-

Meld, that an appeal lay, and that the lower Court W as wrong in enforcing 
the compromise at the instance of the second defendant.

Semble, that s. 375 of the Code of Civil Procedure merely covers cases 
in which all parties consent to have the terms entered into, carried out and 
judgment entered up.

Jiuttonsey Lalji v. Pooribai (1) questioned.

G o b in d  P e o s a d  P u n d it  died on the 30th of December 1861, 
leaving him surviving his widow Darimba Debi, who died in 1872, 
and three daughters—Shanm Sundari, wjio died in 1870;Hara 
Sundari, the defendant No. 1; and Uttum Coomaree, the defendant 
No. 3, who was a childless widow at the death of her mother.

°  Appeal from Original Decree No. 39 of 1884, against the decree of 
Baboo Jo>;esh Chunder Mitter, Subordinate Judge of Burdwan, dated the 
29th of November 1883.

(1) I.L . R., 7 Bom., 304.
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H a r a  S u n d ari h a d  five sons— B iresh u r M alia  (w ho d ie d  in  J 8 7 9 , 
le a v in g  h im  su rv iv in g  on e  son, P rom oth on a th  M alia , d e fe n d a n t 
N o . 4 ) , K am essur M alia, th e  d e fen d a n t N o . 2 , S u rb esh u r  Mali&> 
w h o  d ie d  in  1865, P u k h in essu r  M alia, th e  p la in tiff, a n d  S o n g e sh - 
w a r  M a lia  w h o  d ied  in  1865 .

O n  th e  1 7 th  o f  J u n e  1858 , G ob in d  P rosad  m ad e a n d  p u b lish e d  
h is  last w ill an d  testam en t, w h ereb y  he, a fter d eclarin g  h e  h a d  
en d ow ed  a  certa in  id o l w ith  h is  en tire  estate, m ade certa in  ch a ri

ta b le  bequests , g a v e  certa in  legacies, an d  la id  dow n  ru les as t o  th e  
m a in ten an ce  o f  h is  fam ily . O n  h is dea th  in  1861, th e  execu tors 
a p p o in te d  b y  th e  w ill re fu sed  to  act, a n d  h is  w idow  D arh n b a  D e b i 
to o k  ou t a  certificate  u n der  A c t  X X V I I  o f  1 8 60 , an d  ad m in istered  
th e  estate, d escrib in g  h e rse lf as shebait o f  th e  ido l. F ro m  th e  
d ea th  o f  D a r im b a  in  18 72 , th e  d e fen d a n t H a ra  S u n d ari m a n aged  
th e  estate. O n  th e  1 9 th  o f  O cto b e r  1881 , U ttu m  C oom aree , 
w h o  c la im e d  to  b e  e n tit le d  to  a n  e ig h t-a n n a  share o f  th e  p ro 
p e r ty  o f  G o b in d  Prosad , o a  th e  g ro u n d  th a t  th e  fam ily  w as 
g ov ern ed  b y  M itak sh ara  law , assign ed  all r igh t, t it le , a n d  in terest 
in  th e  sam e to  th e  pla intiff. O il th e  9 th  o f  F eb ru a ry  18 82 , th e  
p la in tiff  filed  th o  presen t suit, c la im in g  to  b e  e n tit led  to , an d  t o  
possession  o f  an  e igh t-an n a  share o f  th e  p roperty  le ft  b y  G o b in d  
P rosad , ask in g  to  h ave th e  w ill construed , and a lle g in g  th a t th e  
m a jo r ity  o f  its  provision s w e re  b a d  in  la w  a s  ten d in g  to  create  a  
p e rp e tu ity  an d  secure -perpetual a ccu m u la tion  o f  -th e  b u lk  o f  
th e  in com e. T h e  d efen dan t H a ra  S u n dari con ten d ed  th a t  th e  
w ill w as v a l id ;  th a t u n d e r  i t  she w as so le ly , e n tit led  to  th e  
m a n a gem en t o f  th e  estate, an d  th a t  th e  p la in tiff h a d  n o  cause 
o f  action . B am essur M adia's d e fe n ce  w as to  th e  sa m e effect, 
save th a t  h e  ch arged  H a r a  S u n d ari w ith  h a v in g  com m itted  
breach es o f  tru st in  order to  assist th e  p la in t if f  in  h is p resen t 
cla im . TJttum  C oom aree su pported  th e  p la in tiff. P rom oth on a th  
M alia , a n  in fan t o f  th e  age  o f  tw e lv e  years, a d op ted  th e  w rit
te n  sta tem en t o f  B am essu r M alia .

O n  th e  10 th  « o f  A u g u s t  18 83 , a  petition , o f  com p rom ise , 
s ign ed  b y  th e  ad u lt parties, w as filed  in  th e  C o u rt  o f  
th e- S u b ord in a te  J u d g e , sta tin g  th e  term s u p on  w h ich  th e  
parties h a d  ag reed  t o  se ttle  a ll th e ir  d isp u tes ; s ta tin g  also 
th a t  a  d e e d  em b od y in g  th e  .term s an d  e x e cu te d ,b y .a ll th e  pa rties
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s h o u 'd  b e  filed  in  O ou rt, a n d  th a t  th o  g u a rd ia n  o f  th e  m inoi 
w o u ld  m a k o  a  form al a p p lic a t io n  t o  th e  O ou rt fo r  an  o rd er  allow
in g  h im  t o  en ter  in to  th e  com p ro m ise . O n  this 2 2 n d  o f  A ugust 
18 83 , H a r a  S u n dari f i le d  a  p e t it io n  w ith d ra w in g  h e r  assen t' to 
th e  com p rom ise , on  th e  g ro u n d s  th a t , w h en  th o  term s o f  the 
co m p ro m ise  -yvero re a d  o v e r  t o  h e r , sh e  w as w ea k  a n d  i l l ; th a t she 
h ad  n o  a d v ico  as to  w h a t  she o u g h t  t o  d p ; a n d  th a t  she had not 
b e e n  a b le  t o  u n d ersta n d  th e  m o a n in g  o f  th e  com p rom ise . O n  the 
sam o d a y , th e  p la in t if f  a lso  p re se n te d  a  p e t it io n  to  th e  Court 
w ith d ra w in g  h is  assen t t o  th e  com p ro m ise , an d  p ra y in g  th at the 
su it sh o u ld  p roceed , w h ile  E a m e s su r  M alia , th e  defen d an t N o. 2, 
p re se n te d  a  co u n te r -p e t it io n  p r a y in g  th a t  a -d e c r e e  m ig h t be 

p a ssed  in  term s o f  th o  c o m p r o m is e  o f  th e  1 0 th  o f  A ugust. On 
th e  2 8 th  o f  A u g u s t  1 8 8 3 , th o  S u b o rd in a te  J u d g e , fo llow in g  the 
case  o f  Sytid MeJi/ndi Alii Khan v. Komuar Ramchunder 
Balcadoor ( 1 )  passed a n  o rd er  d ir e c t in g  th e  su it t o  proceed 
fo r  tr ia l o n  th e  m erits . T h e re u p o n  R a m essu r M a lia  obtained 
a  ru le  fro m  th e  H ig h  C o u r t  ca llin g  u p o n  th e  o th er  parties 
to  sh o w  ca u so  w h y  th a t  o rd er  sh o u ld  n o t  b e  se t aside, and 
w h y  a  d e cre e  sh ou ld  n o t  b e  e n to ro d  u p  in  term s o f  the 
cora p rom iso . O n  a rg u m e n t , th is  ru le  waa d isch a rg e d  w ith  costa 
o n  th o  1 2 th  o f  S e p te m b e r  1 8 8 3 , b u t  th e  S u b ord in a te  Judge 
waa roco m m o n d e d  t o  in v oa tig a te  th e  circu m atan ces u n der w hich 
th e  com p rom ise  w as e n te re d  in to  (d u r in g  th e  tr ia l o f  th e  other 
parts o f  th e  case ), s o  as to  en a b le  th o  C o u r t  t o  d ea l fu lly  with 
th e  w h olo  caso on  appeal.

O n  th e  2 n d  o f  N o v e m b e r  18 83 , th o  S u b o rd in a te  J u d g e  fixed' 
th o  fo llo w in g  a d d ition a l issu e  : “  W h e th e r  th e  M ah aran i, defendant 
N o . 1, d id  agree  to  th o  p e t it io n  o f  th e  1 0 th  o f  A u g u s t  1883, and 
w h e th e r  i t  is  b in d in g  o n  th e  p a rt ie s  t o  th e  su it .”  A n d  on  th e  Samte 

d a y  th o  g u a rd ia n  o f  th o  m in o r  p re se n te d  a  p e t it io n  t o  th e  Court 
p ra y in g  th a t  th o  c o m p ro m is e  w o u ld  b o  ca rr ied  out. Oil 
th o  h e a r in g  th o  J u d g e  fo u n d  t h a t  th e  M ah aran i d id  agree 
t o  its  term s, an d  ' h o  h o ld  th a t  i t  waa 'b in d in g  on  . the 
p a rtie s  t o  t h e  su it  o n  th e  a u th o r ity  o f  Ruttomey Zalji 
ToovibaA ’(2 ) ,  T h o  d o fo n d a n t  H a r a  S u n d a ri a p p ea led  to  the 
H ig h  C ou rt. O n  th e  h e a r in g  a  p re lim in a ry  o b je c t io n  w as ta k es

(1) S, D; A. 1851; p. 381. (3) I, L, R. 7 Bom., 801.



VOL XI.] CALCUTTA SERIES. 253

b y  M r. Bonnerjee for R atnessur M alia  th a t n o  a p p e a l la y  u n der 
s, 3 7 5  o f  th e  C od e o f  C iv il P roced u re , th e  ju d g m e n t  o f  th e  
low er C o u rt  h av in g  b een  passed  in  term s o f  th e  com p rom ise , b u t ' 
t b e  C ou rt h e ld  th a t th e  appeal was n o t barred  in  a  case  lik e  th e  
presen t, w h ere  th e  qu estion  w as w heth er th e  circu m stan ces 
w arranted  th e  ap p lication  o f  s. 3 7 5 — Sashti Ghciran Cliatterjee 
v. Tctrah Qhandra Chatter jee (1 )  ; Boonjad Mathoor r. Kathoo 
Shahoo (2 ).

JSvans, B a boo  MohesTt Chunder Ghowdhry, S a b o o  
Chunder Madhub Ghose, B a b o o  Taraprosono Sen, fo r  appellants, 
con te n d e d  th a t  s. 375  w as n ever  in ten ded  to  refer to  an y  case 
e x ce p t  w here th g  con sen t w as g iv e n  an d  ex isted  u p  t o  record in g  
th e  com p rom ise  in  C ourt. T h is  w as rea lly  a  su it fo r  sp ecific  
perform an ce  o f  a  com prom ise, th a t  com prom ise  b e in g  a  b rea ch  o f  
tru st on  tb e  p a rt o f  th e  d e fen d an t H a ra  S u n d a r i; th a t  th e  
p la in tiff  w ith  w hom  it  was m ade d id  n o t  seek  to  en force  it , a n d  i t  
c o u ld  n o t  b e  en forced  a t  th e  in sta n ce  o f  th e  secon d  d e fen dan t. 
Ryttomey Lalji v . Pooribai (3 )  is  n o t  in  poin t.

M r. Bonnerjee, B a b oo  Giwudas Bttnnerjee, B a b o o  Jngut 
Chunder Bannerjee, B a b o o  Pran JYath Pmulit, a n d  B a boo  
HaHessur Sen fo r  .the respon den ts co n ten d ed  th a t  s. ,375 d id  
a p p ly ;  th a t  th e  com prom ise  was a  p rop er  on e  t o  b e  carried  
o u t  as a  fa ir  fam ily  arran gem ent com e  to  after lo n g  discussion,
2  W h ite  an d  T u d or ’s L e a d in g  Cases in  E qu ity , 5 tl^ ed ., p . 8 6 0 ;  
Stewart % Stewm’t (4 ),

T h e  ju d g m e n t  o f  th e  C ou rt w as d e liv e re d  b y

PlGOT, J .— T h is  is  a  su it  b y . d u e K u m a r  D u k h in essu r M alia  
against M aharani H ara  S u n d a ri D e b i  fo r  possession  o f  certain  
prop erty .

T h e  circum stances o u t o f  w h ich  th is  su it  has arisen  are as 
f o l lo w s : T h e  p rop erty  in  d isp u te  a d m itted ly  b e lo n g e d  t o  
B a b o o  G o b in d  Prosad P u n d it, an d  was d isposed  o f  b y  h is  w ill, 
d a ted  th e  4 th  A sa r  1265 , in  w h ich  h e  p u rp orted  t o  d e d ica te  it  
t o  an  id o l, S r i DsSmudor C h u n d er  Jew . O n  th e  d ea th  o f  B a b o o  
G o b in d  P r o a a d ' P u n d it, h is  w id ow  en tered  in to  possession  o f
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(1) 8 B. L, "R., 815. (8) I. L. R., 7 Bom., 304.
(2) I. L. R. 3 Calc., 376. (4) 8 Cl. & Tin., 911..
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this property as shebait; and after her, her second daughter 
Maharani Hara Sundari Debi, defendant No. 1 in the cause. 
Plaintiff asserts that neither the deceased Baboo Gobind Prosad 
Pundit, nor his widow, dealt with the property as the property 
dedicated to the idol, but as family property. Further he submits 
that the will is void and inoperative, except so far as the religi
ous and charitable and other gifts contained therein are con
cerned, and he claims in his own right, and as assignee of one 
of the heirs under Mitakshara law, to have the will construed, 
Ms rights declared, and possession given to him of the property 
in dispute.

In answer, the defendant Hara Sundari Debi., asserts that the 
whole property has been validly endowed by Gobind Prosad 
Pundit, and that she holds as shebait; and she denies that the 
family is governed by the Mitakshara law.

The written statement of the defendant No. 2, Kumar Ram- 
essur Malia, supports her answer. In paragraph No. 4 of his 
written statement he asserts that the will created a valid dedi
cation of all the property to the idol. In paragraph 7 he 
denies the allegation in the plaint that there never was any 
actual dedication of the estate to - the idol Damudor Chunder 
Jew.. And in paragraph 11, after asserting that the Maharani 
is acting as shebait under the will, he goes on to say that she 
“ has at various times committed breaches of trust in order to 
assist the plaintiff in his present claim.”
• On these pleadings, ten issues were raised by the lower Court.

While the case was under trial, the parties came to a com
promise, which is to be found at page 112 of the paper book.

In this compromise it is recited as follows:
“ There are serious doubts as to whether the will of the late 

Baboo Gobind Prosad' Pundit, dated the 4th Asar 126‘5 B.S., 
will be valid and binding in its entirety, and the opinion of most 
of the vakeels and counsel is, that provisions contained in the 
said will as to the shela and worship of Iswar Pamudor Chunder 
Jew and public charity, &e., &c., and the expenses required for 
the purposes thereof, are proper charges on the estate of the 
said pundit; and that the residue of the properties and the sur
plus income thereof have not been appropriated to Deb-sheba,
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(se rv ice  o f  t l ie  D e ity ) o r  pu blic  charities or a n y  oth er purposes 
accord in g  to  th e  w ill a foresa id ; and th a t th ey  are  in heritab le  b y  
h is  leg a l heirs. H ow ever, i t  b e in g  h igh ly  necessary to  save trou b le  
an d  expense o f  all parties am ongst ourselves, and to  settle  th e  
r igh ts  o f  on e another, an d  to  rem ove a ll u n certa in ty  rega rd in g  
th em , -we a ll thus decide th e  abovem entioned  suit, and settle  
an d  define ou r  several rights to  th e  estate le ft  b y  th e  la te  G obind  
P rosad  P u n d it in  th e  m anner fo llow ing .”

U n d er  th e  settlem ent, E s . 20 ,000 w as set apart to  defray  the 
expenses o f  th e  worship o f  th e  id o l ; P rom oth on ath  M alia, n o t 
a  party  to  th e  suit, was g iv en  2$ annas o f  the residue ; and the 
rem ain in g  1 3 J  annas w ere d iv ided  betw een  K u m ar Ram essur 
M alia , defendant N o. 2, an d  K u m ar D ukhinessur Malia, plaintiff.

T h e  M aharani retained th e  m anagem ent o f  the property  du ring  
h er  lifetim e.

T h is  p e tition  o f  com prom ise is dated  bhe 10th  A u g u st 1888. 
O n  th e  22nd A u gust, th at is  t o  say, tw e lv e  days later, th e  M aha
ran i presented  a  petition  in  th e  O ourt o f  th e  Subordinate Ju dge, 
sayin g  th at she had entered in to  th e  com prom ise under pressure, 
d id  n o t understand its  contents, and asked  to  b e  relieved. T h is 
p e t it io n  was subsequently verified.

O n  th e  2 8 th  A ugust 1883 , th e  case com in g  on for  hearing 
be fore  th e  Subordinate Judge, h e  h eld , on  th e  strength o f  a  ruling 
o f  th e  S u d der D ew ani A d a w lu t in  th e  year 18 51,''•that th e  
defen dan t w as entitled  to  recede from  th e  com prom ise before it  
h a d  b een  com pletely  carried ou t b y  th e  sanction  o f  the C ou rt and 
ju d g m e n t recorded.

T h e  case th e n  cam e b e fore  th is C ourt, o n  m otion , a sk in g  th at 
th e  S u bord in ate Ju dge b e  d irected  to  exercise ju risd iction , an d  
g iv e  ju d g m e n t according to  the term s o f  th e  compromised

T h e  ru le w h ich  -was issued on  th a t  m otion  was discharged. 
B u t  th e  Ju dges poin ted  out th a t th e  C ou rt below , w hen  dealing 
•with th e  w h ole  cause, w ould  exercise a  w ise discretion  in  d e ter
m in in g  w hether t h e ‘ docum ent w as b in d in g  u pon  th e  lady  or  not, 
in. order th at w hen  th e  case cam e before  th is  Court, th e  w hole 
m ig h t.b e  tr ie d  ou t once for  all.

A fte r  th e  ru le  was discharged, th e  Subordinate Ju dge, in s te a d  
o f  d o in g  w h a t h e  ou gh t to  have done, nam ely, decid in g  all th e
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issues in the cause, restricted his inquiry to the fact whether the 
Rani was bound by the terms of compromise or not, and decreed 
the suit accordingly. We think it is to be regretted that he 
should have done so.

The Maharani now appeals, urging that under the circumstances 
the compromise should not be the basis of a decree under 
;s. 375 of the Code of Civil Procedure. The plaintiff supports the 
■allegation, and as a fact receded from the compromise before the 
judgment had been entered up in the lower Court. The person 
who insists on the compromise being carried out is Kumar 
Ramessur Malia, defendant No. 2, and his contention is, that the 
compromise having been effected under s. 375 of the Code, no 
appeal lies. In support of that he has cited the case of Ruttonsey 
Lalji v. Pooribai (1) in which an agreement out of Court 
from which one of the parties wished to recede was enforced on 
motion under s. 375 of the Code. That section runs as follows :— 
“ If a suit be adjusted wholly or in part by any lawful agreement 
or compromise, or if the defendant satisfy the plaintiff in respect 
to the whole or any part of the matter of the suit, such agreement, 
compromise or satisfaction shall be recorded, and the Court shall 
pass a decree in accordance therewith, so far as it relates to the 
suit, and such decree shall be final, so far as it relates to so much 
of the subject-matter of the suit as is dealt with by the agree
ment, coiupromise or satisfaction.”

This section is not new, but an amendment and modification of 
a corresponding section in Act VIII of 1859, and, as at present 
advised, it appears to us clear, with great deference to the opinion 
expressed in the Bombay case, that it merely covers cases in 
which all parties consent to have the terms entered into, carried 
out, and judgment entered up ; and does not cover a case like the 
present in which the parties or some of them have declined to carry 
out the agreement before the judgment has been recorded. In the 
first place the section states that the decree shall be final, so 
that if it be applied to cases where the agreement is sought to 
be enforced against an unwilling party, the Court would have 
no power to refuse specific performance, although if it had been

(1) I. L. R, 7 Bom., 304
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so u g h t to  b e  en forced  i a  a  re g u la r  su it, sp ecific  p erform an ce  
m ig h t  n ev er  b e  obta in ed . A g a in , in  th e  on e  case, th e  d ecree  
is  f in a l:  in  th e  o th er  case, i t  is su b je ct  t o  ap p ea l. T h ese  
con sideration s lea d  us to  th e  con clu sion  th a t  s. 375  o f  th e  C o d e  
w as n ever  in te n d e d  to  co v e r  cases in  w h ich  on e  o f  th e  p a rtie s  
is  u n w illin g  to  h ave th e  ju d g m e n t  en tered  u p . I n  su ch  a  case 
th e  d ecree  m u st b e  con sidered  as a d ecree  for  specific  p erfo i’m a n ce  
an d  n o t  u n d e r  s. 37 5  o f  th e  C od e .

W e  th in k , therefore., th a t  th e  p re lim in a ry  con te n tio n  o f  th e  
resp on d en t th a t  n o  ap pea l lies  ca n n ot b e  sustained.

E v en , assu m ing  th a t  s. 37 5  o f  th e  C o d e  is  a p p licab le  to  a  ease 
in  w h ich  an  ad ju stm en t h as b e e n  rep u d ia ted  b y  e ith e r  p la in tiff  
or  d e fen d a n t b e fo re  th e  d ecree  has b e e n  recorded , s t ill  w e  find 
reasons for  con c lu d in g  th a t  th a t  d ecree  sh ou ld  n o t b e  a llow ed  
to  stand. T h e  M aharan i is  in  possession  o f  the p ro p e rty , I t  
is  against h e r  th a t  th e  p la in t if f  cla im s relief. H e  h as reced ed  
fro m  th e  com prom ise , an d  so d id  she ; th e  p a rty  seek in g  to  en force  
i t  is  th e  secon d  defen dan t. S o  th a t  w o  have, th is  p e cu lia r  
c ircu m stan ce  th a t , in  a  su it  b e tw e e n  th e  p la in t if f  a n d  th e  
defen dan t, th e  secon d  d e fen d a n t is  en deavou rin g  tro en force  
b y  m o tio n  th e  a g reem en t against h is  co -defen dan t. I n  o th e r  
w ords, h e  is  seek in g  to  d o  w h a t w as d e c id e d  in  th e  case o f  
Piercy v. Young (1 )  he ca n n o t do, n am ely , to  take th e  con d u ct 
o f  th e  case o u t  o f  th e  p la in tiff ’s hands.

A g a in , th e  s ta tem en t o f  th e  la d y  an d  th e  secon d  d e fen dan t as to . 
th e  p o s itio n  w h ich  th is  la d y  h o ld s  tow ards th e  p rop erty , raises 
a  q u e stio n  o f  im portan ce . A s  w e  u n d erstan d , th e  firs t  d u ty  o f  
a  tru stee  is  t o  carry  o u t  th e  d irection s  o f  th e  se ttlem en t, e x ce p t 
su ch  as are illega l, an d  i f  h e  has o n ce  a ck n ow led ged  h im s e lf  to  
b e  a  tru stee  h e  can n ot se t u p  a  t i t le  adverse t o  th a t  o f  th e  
ben e fic ia l ow ner. H ere  th e  pa rty  w h o  seeks to  e n fo rce  th e  
com p rom ise , an d  th e  p a rty  w h o ob jects , b o th  a d m it th a t  th e  la d y  
h as n o  b e n e fic ia l in terest in  th e  la n d , an d  th a t she h o ld s  so le ly  
o n  b e h a lf  o f  an  id o l. T h e  o n ly  g rou n d  in  th e  r e c ita l o f  th e  
com p rom ise  for  p a rtition in g  th e  p rop erty  a m o n g  th e  fa m ily  is  
th a t  th e  tru stee  an d  o th ers  h ave  so m e  d ou bts w h eth er th e  tru st 
is  valid .

(1) L, R. 15 Ch. D., 476.
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Then, again, the lady asserts that the compromise was obtained 
from her by pressure and by mistatement of facts.

Looking then at the whole case, we think that, even if it were 
one in which specific performance should be given, which we are 
far from saying, the defendant Ramessur Malia must seek such 
performance in a regular suit.

We are, therefore, of opinion that the decree of the lower Court 
must be set aside, and the case must be remanded for retrial upon 
the original issues.

Decree set aside and case remanded.

Before Hr. Justice O’Kinealy and Mr. Justice Trevelyan.

LALA DILAWAR SAHAI a n d  o t h e k s  ( D e f e n d a n t s )  v . DEWAN 
BOLAKIRAM a n d  a n o t h e r  ( P l a i n t i f f s ) . *

Mortgagor and Mortgagee—Priority— Marshalling of Securities— Purchaser
for value.

"Where the owner of certain property mortgages it to A, and afterwards
sells a portion of tlie mortgaged property to B, i t  is not incumbent on A
in suing to enEorce his mortgage to proceed first against that portion of
the property which has not been sold by the mortgagor.

t*
In this case the plaint stated that the defendants No. 1, Lala 

Dilawar Sahai and others, by two deeds, bearing date the 18th 
of April 1876 and the 5th of January 1877 respectively 
mortgaged to the plaintiffs a two annas share in eighteen 
villages ; that, on the 19th of July 1878, the plaintiff obtained 
a mortgage decree on their mortgage, and in execution of this 
decree they attached the mortgaged properties. The defendants 
filed various objections, but the only one material for the 
purposes of this report were those filed by the defendants No. 2, 
the Panray defendants, who claimed as purchasers of two of the 
18 villages under a deed of sale, dated the 30th of April 1878 ; 
and they claimed to have priority over the plaintiffs on the 
ground that their purehase-money was applied in payment of a 
prior mortgage on those villages which 'had been executed in 
the year 1871. The plaintiffs’ claim was disallowed, and they

* Appeal from Appellate Decree No. 2837 of 1883, against the decree of 
H. L. OKphant, Esq., Judicial Commissioner of Chota Nagpore, dated tho 
27th of August 1883, affirming the decree of E. G. Lillingston, Esq., Deputy 
Commissioner and Sub-Judge of Hazaribagli, dated 23rd of November 1882.


