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1884 u p on  it, w ou ld  b e  th at ■ u p on  d e fa u lt in  p a ym en t o f  an  instalm ent 
' x)Ep0,ry h e  w ould  b e  ob liged  to  se ll a  p ortion  o f  th e  p rop erty  ao as to  

Commis- realise th e  am ou n t o f  th a t instalm ent. T h a t can  scarcely  have
SIONER 03T "

Saji babem  b een  in  th e  contem plation  o f  th o  parties. T h e  in stru m en t m ust 
eampal b e  look ed  a t  as a  w hole, an d  in  th o ir  L ordsh ips ’ op in ion  the; 
Broom, reasonable con struction  is  th a t  th ere  w as a n  absolu te  pow er to  

th e  m ortgagee  to  take possession  on  de fa u lt in  p a ym en t o f  an 
instalm ent, b u t  i f  th e  m ortg a g or  o b je cte d  to  th o  m ortgagee 
ap p ly in g  th e  rents in  red u ction  o f  th o  prin cip a l and interest, the 
m ortgagee m ig h t sell th e  m o rtg a g e d  p ro p e rty  and oth er  property 
w hich  w as b ro u g h t in to th e  secu rity , in  order to  satisfy the 
debt. T h is  seem s to  th e ir  L ordsh ips to  b o  th e  reasonable co n s tru c 

t io n  o f  th e  instrum ent. I t  is  th o  con stru ction  ■which th e  D istrict 
J u d g e  p u t u p on  it, bu t w h ich  th e  J u d ic ia l C om m issioner thought 
w as w rong, and thoroforo reversed  h is ju d g m en t.

T h e ir  L ordsh ips w ill h u m b ly  advise H e r  M ajesty  to  reverse 
th e  decree o f  th e  Ju d icia l Com m issioner, leavin g  th o  judgm ent, 
o f  th e  D istr ict  Judgef to  stand, an d  th o  respon den t w ill pay  the 
costs o f  th is appeal, and th o  costs o f  th o  appeal in  th o  O ourt o f , 
th e  Ju d icia l Com m issioner.

S o lic ito r  for th o  a p p e lla n t: M r. II. Treasure.

S olic itors  for th o  re sp o n d e n t: M essrs. Beam, Chubb <6 Co.

P. 0* BISIIENMUN ..PING® and otiiisrs (Oimeotohs) v. THE LAND M0E3V 
« £ •  18. G'AGIE BANK 0F IN]d:ea (Pjwranwrna.)

'  [O n  appeal from  th e  H ig h  O ourt a t  F o r t  W illia m  in  B engal.]

Jurisdiction as between District Judge met Subordinate Judge of a Court 
mailing a decree to eaecute it, notwithstanding certain special matters,

Tlie sfllo of mortgaged .proporty was docrood by a Subordinate Judge, 
Before tho sale another suit, instituted in tlio samo Oourt for tho purpose 
of having othor property substituted in lieu of part of that mortgaged, 
was transferred to the Oourt of tho DistricL J.tidgo, who decreed, upon 
consent, that tlio substituted proporty Blioiiltk bo sold, and that, for 
tho purpose of this sale, this suit should bo taken as supplemental to the 
formor one. On tho petition of tho mortgagee for execution of the. deorees, ■ 
in both suits, in the District Court, it was objected that execution, oeald
• Prem it  Lobd F it2cieeai.i>, Sib B. P eacock , Sib R. p. CotiiEB, 6 ib : 

R . Couch, and Sib A. IIobhotjse.
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»ot prooeed therein, on tlie ground that tho decree for sale was that of 'the 
Subordinate Court.

Seld, that the deoree (which affected the whole property mortgaged) 
was that of the District Oourt, which accordingly had jurisdiction to 
execute it, To have enabled the Subordinate Court so to do, an order by 
the District Court would have been necessary.

Matter which had no bearing on the question raised on this appeal having 
been introduced into the record, it was ordered that all such coBts as might 
have been so occasioned should be disallowed by the Registrar, on tho 
taxation of costs,

Appeal from  a decree (8 th  A p r il 1881 ) o f  th e  H ig h  Court, 
dism issing an  appeal o f  th e  p resen t appellant from  a  decree 
(6 t h  N ov em b er  1 8 8 0 ) o f  th e  D istr ict  J u d g e  o f  Bhagulpore,

T h e  above  concurrent decrees were m ade in  execution  proceed-, 
in g s  taken  b y  th e  present respondents against th e  appellants. 
T h e  question  now  raised w as as to  th o  ju risd iction  o f  th e  D istr ict  
O ourt t o  execu te  th e  decree o f  w hich  execu tion  was sought, as 
th a t  o f  th e  D istr ict  J u d g e ; th e  appellants contending  th a t  i t  cou ld  
b e  execu ted  on ly  b y  th e  O ourt o f  th e  Subordinate J u d g e  o f  
th a t  district.-’

A  m ortgage, b y  th e  appellant to  th e  respon den t B ank , n o t 
h av in g  b een  satisfied, a  su it was in stitu ted  th ereupon  b y  th e  
latter. A  decree w as m ade on  th e  8th  January 18 77 , for 
E s . 1,69,515, to  b e  execu ted  against th e  p rop erty  m ortgaged.

O n  app lication  for  execu tion  b y  attachm ent and sale, ccrta in  
intervenors o b je cte d  that th e  ju dgm en t-deb tors h a d ,"b e fo re  the 
m ortgage, parted  w ith  th eir  in terest in  part o f  th e  m ortgaged  
property.. T h e  Subordinate J u d g e  allow ed th is ob jection  as 
to  part o f  th e  property, u p h o ld in g  th e  r ig h t  o f  th e  decree-h older 
t o  execu te  against th e  rem ainder.

■ T h e  B an k  th e n  sued th e  present appellants in  th e  O ourt o f  th e  
Su bord in ate  Ju dge, asking for a  declaration  th a t t h e . p roperties 
w h ich  h ad  b een  acquired in  lieu  o f  those w hich  th e  m ortgagors 
professed to  m ortgage, should  b e  h e ld  su b ject  t o  th e  m ortgage.
- T h is  su it h av in g  b e e n  transferred for tr ia l to  th e  C ou rt o f  th e  
D istr ict  Ju d g e , t f i a , defendants agreed  to  th e  substitution , filin g  
a n  answ er to  th e  e ffect th a t th e  property  substituted sh ou ld  b e  
lia b le  to  b e  so ld  in  execu tion  o f  th e  decree obtained  b y  th e  B a n k  

i a  th e  O ourt o f  th e  Subordinate Ju dge on th e  .8th Janu ary  1877,

1884
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1884 an d  that, for  th e  purpose o f  th a t  au ction -sa le , th is  su it ought 

Bishenmon to  b e  "taken as "su p p lem en ta l”  t o  th e  form er one, and th at the 
Singh decree o f  th o  above  date sh ou ld  b o  “  a m en d ed" accord ingly . It  

The Land w as further agreed th at th e  appellants sh ou ld  have s ix  m onths’ 
^ 0“  tim e  for  paym en t. T h o  Ju d g e , on  th o  6 th  A u g u s t  1879 , m ade a ' 

India. <iecre0 jn  term s o f  th is  agreem en t.

F o r  execu tion  o f  th is decree b y  a tta ch m en t and sale o f  all the 
properties, th e  B a n k  app lied  to  th e  D is tr ic t  Ju d g e . T h e  present 
appellants o b je cte d  th a t e x e cu tio n  in  th e  D is tr ic t  O ourt was 
unauthorized b y  th e  term s o f  th e  decrce.

T h is  ob jection  was d isallow ed b y  th e  D is tr ic t  C o u r t ; and a 
D iv ision a l B en ch  o f  th e  H ig h  O ourt (C unn ingham  and P rin sep , 
J J ,), dism issed an appeal from  th is  order..

O n  th is appeal,—

M r. J. F. Leith, Q.O., and M r. G, W. Amthoon, for  th e  appel
lants, argued th at th e  sale h av in g  been  ord ered  b y  th e  subordinate 
C ou rt on  13th  A u g u st 1877, and th a t  o rd or  rem ain ing , should 
h ave been  carried  ou t in  th a t Oourt,

T h e  D istrict O ourt d id  n o t it s o lf  d ecreo  th e  salo, b u t  m ade & 
decree "  supplem ental”  in  its ow n  term s to  th a t o f  th e  subor
d in ate Oourt. T h u s th e  order fo r  sale co u ld  n o t b e  sa id  to  bo 
th a t  o f  th e  D istr ict  Oourt. ^Reference w as m ado to  ss. 223 and 
224  o f  th e  C ode o f  C ivil P rocedu re, A c t  X  o f  1877.

M r. i i ,  VrDoyne (w ith  w hom  was M r. Horace Davey) for tlie 
respondent, w as n o t  called  u pon ,

T h e ir  Lordsh ips’ ju d g m e n t w as delivered  b y

S ir  A . H ob h ou se ,— T h e  qu estion  ra ised  in  th is  appeal 
relates to  th e  propriety  o f  a  sale e ffe cted  on  th e  6th 
N ov em b er  1880 , u nder th e  order o f  th e  D is tr ic t  J u d g e  o f  
B hagulpore, T h e  appellants are th e  ju d g m e n t-d e b to rs  o f  
th e  respondents, and th e  d e b t  w as secu red  b y  a m ortgage. 
A  su it Was in stitu ted  b y  th e  ro sp o n d e »ts  be fore  th e  Su bord i
n ate  J u d g e  o f  B h agu lpore , fo r  th e  p u rp ose  o f  rea lis in g  th at 
m ortgage, and on  th e  8 th  Ja n u a ry  1 8 7 7  a  d ecree w as m ade, 
tinder w h ich  th e  p rop orty  com p rised  in  th e  m ortg ag e  w as to  
b e  sold, B efore  th e  sale was e ffe cted  certa in  ob jcctors  appeared, 
a n d  th en  i t  tu rn ed  ou t th a t  th e  'appellan ts h ad  assu m ed to
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include in this mortgage certain property which, by a prevjous 1884
fam ily  arrangem ent, h ad  passed to  oth er m em bers o f  th e  fa m ily . Bishenmtjn
B u t  a t  th e  sam e tim e, and b y  th e  sam e arrangem ent, th e  a p p e l-
lants had received other properties which were not included in Jhb Land. Mortgage
th e  m ortgage. T h e  respondents th en  in stitu ted  an oth er su it B a n k  oj? 

also in  th e  O ourt o f  the S u bord in ate  J u d g e  o f  B hagu lpore, for  lNDIA" 
th e  purpose o f  b r in g in g  w ith in  th e  in fluence o f  th e  m ortg ag e  
th e  p rop erty  w h ich  b y  th e  fam ily  arrangem ent had b een  su bsti
tu te d  for  th e  p rop erty  that w as professedly  m ortgaged, b u t  d id  
n o t  b e lon g  to  th e  m ortgagors. T h a t su it was called u p  b y  th e  
D is tr ic t  Ju dge in to  his Oourt, an d  in' th a t  su it a  decree  w as 
m ad e on  th e  6 th ,A u g u st 1879  b y  th e  D istr ict  Judge, w h ich  has 
n ow  to  b e  construed.

T h e  decree w as m ade b y  th e  con sen t o f  th e  debtors, an d  th e  
e ffe ct  o f  i t  waa t h i s : T h e O ou rt declared  th at th e  su bstitu ted  
properties  w ere fit  to  be ' sold  b y  au ction  in  execu tion  o f  th e  
d ecree  o f  th e  oreditors (th a t is  th e  decree o f  th e  8th  Janu ary  
18 77 ), and th a t  for  th e  purpose o f  th a t auction -sa le  th is  su it 
ou g h t to  b e  ta k en  as supplem ental to  th e  form er suit. T h e n  i t  

d irected  th at th e  m ortgage g iven  b y  th e  d eb tors to‘ th e  cred itors, 
an d  th e  aforesaid decree o f  th e  8 th  January  1877, sh ou ld  be' 
am en d ed  accord ing  to  the previous declaration. A n o th e r  term  
o f  th e  consent decree was th a t th e  debtors should  h ave  six  
m on th s’ tim e, from  th e  date o f  decree in  th e  new  s u it , /o r  m aking  
arrangem ents fo r  p a ym en t o f  th e  am oun t due. "*

Thosel w ere th e  m ain  term s agreed  u p on , a n d  em b od ied  in  the* 
decree. T h e  s ix  m onths elapsed, and som e tim e  after th e y  had 
e lapsed  th e  creditors, th e  respondents, presen ted  a  p e tition  for  
e x e cu tio n  o f  th e  decree in  th e  second  suit. I t  bas b een  disputed! 

w h eth er  i t  was a  petition  for  th e  ex ecu tion  o f  th e  decrees ill 
b o th  suits. P a rt o f  th e  p e tition  looks on e  w ay  an d  p a rt th e  
other, b u t  i t  m a y  b e  taken  to  be , as th e  appellants con ten d , 
th a t  i t  was a  p e tition  for  th e  execu tion  o f  th e  decrees in  b o th  
suits. N o w  i t  is* a  v ery  od d  things th a t th ere  is  n o t  in  th is  
re co rd  any co p y  o f  th e  order m ade u p on  th a t  petition . A l l  
t lie ir  L ordships find is  th a t a a  order was m ade fix in g  th e  sale 
fo r  th e  5th  N ov em b er  1 §8 0 , an d  th a t a n  ap p lica tion  waa 
m ade b y  th e  appellants for a  postp on em en t o f  th a t sale. T h e



1881- a p p lica tion  soem s to h a v o  b o o n  m ade on  th e  v e ry  day for which- 
b i s h b n m t o  ^ 10 s*a ê  w as fixoc^ T h e  J u d g o  rofuaod  th a t  application. The 

Sihgh -galo to o k  place. T h o  ap p ellan ts say  th e y  arc aggrieved  b y  that1 
The lan d  sale, an d  th o y  sook b y  th is  ap pea l in  som e w ay  to  disturb the 
^Bamk o f*  sale. I t  is  d ifficu lt t o  say  w h a t th o y  sock , becau se th ey  now ikst 

India, thcsir caso u p on  th e  a llo g a tio n  th a t  t lio  ox ocu tion  proceedings 
sh ou ld  h a v o  b oon  ca rried  in to  e ffe c t  b y  th o  Subordinate Judge, 
an d  th a t  th e  D is tr ic t  J u d g o  h a d  n o  su ch  pow or. I f  so, th e  order 
b y  -which th o  ap p e lla n ts a rc  a g g r io v e d  is th o  order w hich was • 
m a d e  in  answ er to  th e  p e t it io n  fo r  e x e cu tio n , a n d  w hich  ordered - 
th e  s a le ; an d  th a t  o rd er  is  n o t  a p p oa lod  from . T h e  order that 
is  ap pea led  from  is th o  ordor m a d e  b y  th o  D is tr ic t  Judgo refus
in g  th o  ap p lica tion  to  p o s tp o n e  th e  salo, w h ich  was a  totally 
d ifferen t question . I t  w ou ld  b o  ox cood in g ly  d ifficu lt for the 
appellants to  su cceed , ov en  i f  th oro  w ore n o  ju risd iction , because, 
th e y  h avo n ever  ta k e n  th e  p ro p e r  course  t o  com plain  on the 
g ro u n d  o f  w ant o f  ju r isd ict io n . T h o y  com pla in  on ly o f  that 
w h ich  is  d iscretionary  in  th o  J u d g o , o f  o rd erin g  th e  salo to  take’ 
p la co  a t  Ih o  tim o  fix e d  or  to  p o s tp o n e  it. T h a t is th e  ground 
o f  appeal t o  th o  H ig h  O ourt, an d  th o  g ro u n d  o f  their appeal 
bore .

B u t  th e ir  L ordsh ips d o  n o t deairo t o  rest th e ir  decision  upon that 
po in t. T h o y  th in k  o n  th o  p o in t  w h ich  has b oon  argued at the' 
b a r  horo, th o u g h  i t  is n o t  p ro p o r ly  ra isod  b y  th o  petition  of 
appeal, th a t  th o  a p p o lla n ts  h avo  sh ow n  n o  case for disturbing 
th e  ordor m ade b y  th o  D is tr ic t  J u d g o . I t  is  qu ite  clear that' 
in  a p p ly in g  to  th o  D is t r ic t  O ou rt fo r  o x o cu tio n  o f  th e  decree 
in  th o  n o w  su it th o  pa rties  m u st h a v o  con sidered  that the' 
d ocroo  w as on e  o f  th o  D is tr ic t  J u d g e , an d  to  b e  carried oat 
b y  th o  D is tr ic t  J u d g o ;  an d  th o u g h  u n fortu n ately  w e have 
n o t  g o t  th e  ordor m a d o  on  th o  p e t it io n  fo r  ex ecu tion , th e  District. 
J u d g o  h im s e lf  m u st h a v o  so  con s id ered , b e ca u se  h o  made thia 
o rd or  fo r  th o  salo, an d  th o  so lo  q u estion  is«  w h eth er  th e  decree q£ 
th o  6 th  A u g u s t  1 8 7 9  w as th o  d o cro c  o f  th o  D is tr ic t  Judge.

N o w , lik o  o th er  d ecrees  o f  In d ia n  C ou rts, th is  is  n o t drawn i t  
th o  m ost artistic  f o r m ; a n d  i t  m ig h t  b e  op en  to  argum ent whaE 
th e r  in  sa y in g  th o  d e cre e  o f  th e  S u b ord in a te  J u d g e  should *  
am end ed*th at d ocreo  s t ill rom a in od  tlio  d ocroo  o f  th o  Subordinate
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J u d g e ; b u t  their L ordships th in k  that, ev en  constru in g  th o  * la n - 18S* 
gu a ge  o f  th e  decree strictly , th e  b e tte r  construction  is  th a t  i t  .Uiaaesitusf 
was in ten d ed  th e  decree sh ou ld  b e  th at o f  the D is tr ic t  J u d g e , 
an d  th e y  th in k  th at in  p o in t  o f  procedu re  i t  was m ore p roper t o  
m ake it  th e  decree  o f  th e  D istrict J u d g e  than  the d ecree  o f  th e  
S u b ord in a te  Judge. I f  th en  it  was desired  th a t th e  S u bord in ate  
J u d g e  sh ou ld  execu te th e  decree, th ere should  h ave  b een  an 
order m ade b y  the D istr ict  J u d g e  ordering th e  subordin ate 
O ourt to  carry  th e  decrec in to  execu tion . T h e  D istrict J u d g e  d id  
n o t  tak e  th a t  view . H e  carried  his ow n decree in to  execu tion , 
an d  th e ir  L ordsh ips consider th at th e  decree w hich  h e  carried  iu to  
.execution  drew  u p  in to  itse lf th e  decree o f  th e  C ourt be low , and 
th a t i t  w as in  e ffect a  decree  for a  sale o f  the w hole o f  th e  p rop erty  
w h ich  th e  n ew  su it ap proved  to  b e  th e  property  a ffected  b y  th e  
m ortgage. I t  m ay  be observed  in  con stru in g  th a t d ecree  th at 
th ere is certa in ly  one term  in  i t  w h ich  applies to  th e  w hole  
p rop erty  ; th a t w hich  waa orig in a lly  -well m ortgaged , an d  th at 
w h ich  w as substitu ted  in to  th e  m ortgage, nam ely, th a t  s ix  
m onths’ t im e  should  b e  a llow ed  to  th e  appellants to  m ake 
arrangem ents. T h e ir  L ord sh ips th in k  th at on  th e  broad  con 
stru ction  o f  th is d ccree  th e  sensible  v iew  o f  i t  is  t o  h o ld  th at 
i t  was th e  decree o f  th e  D istrict Ju dge, th at i t  affected  the 
w h ole  p ro p e rty  m ortgaged , and th a t  h is ju r isd iction  to  order 
ex ecu tion  w as clear.

T h e  resu lt is th at th e  appeal ou gh t to  b e  dism issed, and* 
th e ir  L ord sh ips w ill th erefore  h u m b ly  advise H e r  M ajesty  t o  
th a t effect. -

T h e  appellants m ust p a y  th e  costa  o f  the. a p p e a l b u t  th eir  
L ordsh ips observe th a t in  • th is  record , as in  m a n y  oth ers th a t 
com e be fore  them , th ere  is  m atter in trodu ced  w h ich  cou ld  n ot 
possib ly  h ave any bearing  upon  the qu estion  raised b y  th e  appeal.
T h ere  is  a  m a p  o f  th e  d is tr ict o f  B h agu lpore, w h ich  is  n o th in g  
b u t  a  c o p y  o f  a  p u b lic  m ap. I t  is  n o t  an  esta te  m ap, and 
even  i f  i t  w ere, it  w ou ld  b e  d ifficu lt to  see h ow  i t  cou ld  b e a r  
o n  th e  qu estion  in vo lved  in  th is  appeal. T h ere  are also n early  
3 0  pages o f  jwmmcibundi accounts, and i t  is im p oss ib le  t o  
understand h ow  those cou ld  h ave had any b ea rin g  u p o n  th e  
appeal. T h erefore , in- th e  ta xa tion  o f  th e  costs, th o ix  L ordsh ips
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1 88 4  desire that the Registrar shall disallow all such as have been
JiisHENMUN occasioned by the introduction of irrelevant matter.

S i n g h

Solicitor for the appellants : Mr. T. L. Wilson.
T h e  L a n d

Îsank ofE Solicitors for the respondents : Messrs. Freshfields and 
India. Williams.

APP ELLATE CIVIL.

Before Mr. Justice Tottenham, and Mr. Justice O'Kinealy.

5885 HARA SUNDARI DEBI ( o n e  o f  t h e  D e f e n d a n t s )  v . KUMAR DUKHI-
January 26. NESSUU MALIA (PLAINTIFF) AND OTHERS (DEFENDANTS.)0

Agreement of Parties— Compromise— Decree on Compromise— Appeal— Code 
of Civil Procedure, Act X IV  of 1882, s. 375.

After suit filed by the plaintiff against several defendants, one of whom 
was an infant, a petition of compromise entered into between the adult 
parties was filed in Court. The petition stated the terras of arrangement, 
and also that an application would be made by the guardian of the minor 
praying the Court to allow the compromise to be carried out on his behalf. 
Ten days after the petition of compromise was filed, the first defendant and 
the plaintifE presented petitions to the Oourt withdrawing from the compro
mise, and praying that the suit should proceed. The second defendant 
presented a petition praying that the compromise should be recorded, and a 
decree passed according to its terms. The Court made a decree in accor
dance with the prayer of the second defendant’s petition. The first defen
dant appealed-

Meld, that an appeal lay, and that the lower Court W as wrong in enforcing 
the compromise at the instance of the second defendant.

Semble, that s. 375 of the Code of Civil Procedure merely covers cases 
in which all parties consent to have the terms entered into, carried out and 
judgment entered up.

Jiuttonsey Lalji v. Pooribai (1) questioned.

G o b in d  P e o s a d  P u n d it  died on the 30th of December 1861, 
leaving him surviving his widow Darimba Debi, who died in 1872, 
and three daughters—Shanm Sundari, wjio died in 1870;Hara 
Sundari, the defendant No. 1; and Uttum Coomaree, the defendant 
No. 3, who was a childless widow at the death of her mother.

°  Appeal from Original Decree No. 39 of 1884, against the decree of 
Baboo Jo>;esh Chunder Mitter, Subordinate Judge of Burdwan, dated the 
29th of November 1883.

(1) I.L . R., 7 Bom., 304.


