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S}ziw"am(l)'held that  earth ” might be the subject of theft, and
the same reasoning applies, a fortiori, to stones that are quarried
from ‘“the earth.” We think that the view of Brandt, J., in
Queen- Empress v. Hotayya(2) is correct and we hold that any part
of ‘¢ the earth,” whether it be stones or sand or clay*er any other
component, when severed from ‘* the earth *’ is moveable property,
and is capable of heing the subject of theft. Our answer to the
reference 1s, therefore, in the atfirative,
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Iimitation Act—XV of 1887, arts, 18, 120—Land taken wnder Land Acyuisition Act
—Refusal by Collector to give award—Possession taken by Government,

Land had been taken under the Land Acyunisition Act, possession Liaving been
taken by the Collector before an award wus made. The Collector subsequently
refused to give an award, on the ground that the land helonged to Government.
Morve than one year after the Collector's refusal to give an awaxrd, the present
suit was instituted for a declaration that the land belonged to the plaintiffs and
for recovery of pussession, or, in the alternative, for dimages for the wrongfal
refusal of the Colleotor to give the award.. The finding was that the land was
the plaintiffs’ ; but the pleg of limitation was raised: '

Held, that the suit was not barred by limitation. The land had  vested
absolutely in Government, and so plainlilfy were not entitled to recover possegsion
but conld only claim damages for breach of a statutory duty on the Colleckor’s
purt.  The suit contemplated by article 18 of the Limitation Act is one {for compen-
sation for non-completion, and that article dees not apply to a omse in which
the land has vested in Government, Article 120, thevefore, governed the muit,

(1) LR, 15 Bom., 702. (2) LR, 10 Mad,, 255,

* Becond Appeal No. 242 of 1902, presented against the deereo of I, I,
Narayana Row Naidu, Subordinate Jadge of Kistna, in Appeal Suit No. 28 of 1901,
presented ageinst the decree of 8, anumanta Row Pantulu, District Mungif of
Bapatla, in Original 8uit No, 207 of 1899,
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Surr for land, or in the alternative for damages for the wrongful
refusal by the Collector appointed to acquire the land for imhlic
purposes to make an award stating the amount of compensation
payable to the plaintifis. The land had been taken for railway
purposes By‘ the Government under section 17 of the Dand
Acquisition Act (T of 1894), and the Collector took possession of it
after issuing the usual notices under scctions O and 9. He,
however, refused to pass an award, inasmuch as he held that the
land was Government land, and that, in consequence, no compen-
sation was payable to plaintiffs. Plaintiffs brought this suit for
a declaration that the land was theirs, and for possossion of it, and
in the alternative as above., More than one year had elapsed since
the Colleetor had informed plaintiffs that he would not give an
award. The defence was that the land had become vested
absolutely in Government wnder scetion 17 (1) even theugh ne
award had been passed, and that no suit lay to recover posscssion
of it; and as to the claim for compensation, limitation was pleaded,
article 18 of schedunle II of the Limitation Act being relied on.
The District Munsif held that a portion of the land belonged to the
plaintiffs, and that the suit was not barred by limitation, it being
governed by article 120, and he passed a decree in plaintiffs’ favour
for compensation in respect of that portion of the land. The
Acting Subordinate Judge, on appeal, also found that the land
belonged to the plaintiffs, but held that the swit was barred by
limitation, being governed by article 18, He reversed the decree
and dismissed the suib. '

Plaintiffs preferred this second appeal.

V. Krishnasemy Ayyer and K. Subrahmanic Sastri, for
appellants, contended that inasmuch as possession had been taken
and the land had vested absolutely in Government the acquisition
bad been completed. Article 18 only applies where the acquisition
has not been eompleted and where Government has, for some
reason or other, given up the land after the preliminaries have been
gone through. As there was no special article to cover such a
case as the one under appeal they contended that article 120
applied. They referred to section 54 (2) of the Land Acquisition
Act X of 1870, which corresponded with section 48 of the present
Act. The wording in the earlier Act was “decline to complete
any such acquisition.”” The words “refusal to complete > in the
third column in article 18 of the Limitation Act seomed to
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have been taken from section 54, clause (1) of the earlier Land
Acquisition Act.

The Government Pleader, for respondent, contended that
article 18 applied to cases in which an award has not been made
under the Act. Acquisition could mnot be complete until the
proceedings preseribed by the Act are taken. He contended that
the suit was barred.

Jupement.—The suit In its alternative character is really a suif
for damages for the wrongful refusal by the Collector appointed
to acquire the land for public purposes to make an award settling
the amount of compensation payable to the appellants in respect
of the land which by virtue of a direction made by the local
Government under section 17 of Act I of 1894 was taken
possession of hy the Collcctor hefore any award had been made
and thus hecame vested absolutely in the Government, The
reason for the Collector’s refusal was that it had been subsequently
discovered that the land belonged to Government and not to
the appellants, and therefore the lalter were not cutitled to
compensation. It is now found by both the lower Courts that the
land was the appellants’ property and not the proporty of Govern-
ment. But as the land vested absolately in Government under
seebion 17 though in fact it was, as now found, the property of the
appellants, they are not entitled to rccover the land but ean only
claim damages for breach of statutory duty on the Collector’s part,
the measure of damages being such compensation as would have
been recovered by the appellants if the Collector in due discharge
of his duty had proceeded under the Land Acquisition Act to make
the award. The suit, however, was brought more than one ycar
after the Collector informed the appellants that he was not going
to make the award as the property belonged to Government and
the lower Appellate Court dismissed the suit as barred by limitation
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under article 18 of the Indian Limitation Act. This article 18

reproduces the corresponding article 20 of Act IX of 1871 which
was passed shortly after the enactment of the Land Acquisition
Act X of 1870, now replaced by Act I of 1894. Tt seems to us

clear by comparing article 18 with scction 54 of Act X of 1870

that the suit contemplated by the article is one for compensation
for non-completion and the refusal to complete the acquisition
referred to in the said section 4 which does not include a case in

which the land has vested in Government. Section 48 of Act Lof .
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1894 corresponds to section 54 of Act X of 1870, In the present
case the acquisition has been completed in the sense that the
property has absolutely vested in Government and in our opinion
article 18 does not govern such a suit and, there being no other
article appfitable to the case, the general residuary article 120
must be held to govern the case. That being so the suit is not
barred by limitation. We must allow the appeal with costs in
this and in the lower Appellate Court and,reversing the lower
Appellate Court’s decree, restore that of the District Munsif.
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Betore Mr, Tustice Benson and Mr. Justice Bhashyan Ayyangar.
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lonstrnetion of stalntes — Enactments relating to ¢obstantive rights—Bffect on

pending suits—Euactments relaiing to procedure— Kffect of'—.

It is a geneval ynle that when the Legislature alters the rights of parties
by iaking away or conferring any right of acbion, its enactments, unless in
express terws vthey apply to pending actiuns, do not affest them. An excoption
to this gencral vule is where enactiments merely affect procedure, Lut do not
axtend to rights of action,

Surrs to recover karnikamn kalavasam, or perceatage of erops
payable to persons performing the duties of village accountant
in the Venkatagiri Hstate. 1he suits were instituted on 30th-
June 1897, During their pendency, Madras Act IT of 1894 wag
extended to the office of village accountant in the Venlkatagiri
Hatate. That Act was enacted “to amend the law relating to
village ofticers in permanently-setiled and certain other estatos,”
and provides for the appointment of village officers by the
revenue officer. Section 83 provides that no Civil Court shall have

* Hecond Appeals Nos. 307 and 308 of 1902 2, presented against the decroes of
T. M. Swaminatha Ayyar, District Judge of Nellore, in Appenl Suite Nos. 17 and
18 of 1900, preseuted against the decrees of T, Varadarajuli, District Mausif of

. Kamg'lrl, in. Omgmal Snibs Nos. 250 and 240 of 1897.



