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A P P E L L A T E  OIVIL— ETJLL BENCH.

£efore Mr. Jmtice Beiuon  ̂ Mr. Justice Wiashyam Ayyangar 
and ¥ r . Jt(dice Russell

1903. IC A N G -A Y A  G U E T J K A T j a n d  o thbus  (D b k k n p a n t s ),
1? o v e m b c i T  .1̂7. A ppelt.awt.'-',

KALIMITTHU ANN AVI (P l a i k h f f ), B e s p o n d e k t .'*

Tranafer of Property Aat—I F  o/ 1882, ss, 58 (h), 67, 68, ^8~~0nmhination of 
simple and usufructibarp moriyage— Pm'oiuji cove'tnwt in paij-Rujhi of inorfgarjee 
to cler.ree. for mo/'tgoij/i monp?/ and for sale.

A. mortgage deed, after aoknowlodging rooeipfc of fclie eonsideration and 
moi'fc^nging the land wifch possession (the iisufrnct, apparently, being taken in 
lien of interest), ooiitained the following'proviso as to rerleroption Tlicreaftdr, 
on [paming a date] on paying [the amount advancodjwo shall redeem onrland. 
If on the date b o  fixed the amonnfc bo not paid and tlie land recovered back, in 
whatever year vrit may pay [the amount advanced] on [naming the date] of any 
year, tVien you shiall '’ eliver Itticlr onr lands to us : ”

Held, that this contained a pro:niae by tlie mortgagor to pay on the date 
named, and that the mortgagee was entitlwd to a decroe for the inoTtgage jnoney, 
nnder olause (a) of Rection 68 of the 'I'l'ansfer of Property Act, and to a decree for 
sale under section 67, the right to cause the mortgaged property to be sold in 
default of payment being implied within the meaning of seotion 68 (&).

S u it  to recover money due on a mortgage. Plaintiff was a 
iiBufniotuary mortgagee and brought the present suit to recover 
tlie amount due under the- moi'tgag© both personally j&rom the 
mortgagor and by sale of the mortgaged property. Both of the 
lower Courts passed a decree as claimed, Defendants preferred 
this second appeal. The material portion of the deed is sot out by 
the learned Judgea (Sir S. Subrahmania Ayyar ,̂ Officiating Chief 
Justice, and Bhashyam Ayyangar, J.), who made the following 

O r d e r  of  R e f k r r n c e  to  a  F u l l  B e n c h .— 1 ho respondentj 
who is a usufructuary moi-tgagee, sues to recover the mortgage 
money both personally from the mortgagor and by sale of the 
mortgaged property. Both the Courts below have given a decree

* Second Appeal No. 288 of 1902, presented against the decree of T. M. Kanga- 
chari, Subordinate Judge of Madura (West), in Appeal Suit Ko. 261 of 190}:; 
presented against the decree of Y. K. Desikaohariar, District Mnnsif of Periyar 
kalaTOj in Original Suit Ko. 209,.of 1900.



as prayed for. The principal question raised ia this'second appeal K a k g a ta  

preferred by the mortgagor is tliat there is no covenant to pay the 
mortgage money and the respondent being merely a usufructuary KAi<iMOTHtr*' A-NnAvI»
mortgagee cannot as such sue for the recovery of the money 
personally or by sale of the mortgaged property, ll'he mortgage 
deed after aokno-^dedging the receipt of the consideration of 
EpS. 200 for the mortgage and mortgaging the land with posses-" 
siouj the usufruct apparentl)’' going in lieu of interest, contaiua the 
following provision as to redemption :—

“ Thereafter on the 30th Panguni Bhava year causing the 
aforesaid Ks. '200 to be paid (on paying the aforesaid Ea. 200) we 
shall (redeem) or [recover back] our land. If on the date so fixed 
the amount be not paid and the land recovered back, in whatever 
year we may pay the Es. 200 in full on the 30th Panguni of any 
year then yon shall deliver back our lands to us. The Tamil of 
which the above is a literal rendering, runs as follows. ’̂ [Their 
Lordships caused it to be set out.]

Before disposing of this appeal we refer the following qTAestion 
for the opinion of the Full Bench ;— “ Whether the mortgagee is 
entitled under the mortgage deed on which the suit is brought to 
sue for the mortgage money personally and by the sale of the 
mortgaged property.”
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Q̂ he case came on for hearing before the Pi 11 Bench con­
stituted as above.

iT. Ayija for appellants.
P. 8. SioaswaDii Ayi/ar for respondent.
The Court expressed the following
OpiNioisr.-—Our answer to the reference is in the affirmative. 

The first sentence of the extract from the mortgage instrument 
quoted in the order of reference does, in our opinion, contain a 
promise by the moi-tgagor to pay on the da,te named, in which 
case there shall be a right in the mortgagor to get back his lands.

The second sentence of the extract provides that in the event 
of th.e mortgagor not paying on the due date, but subsequently, he 
may pay only on the correspon ding day of a future year, and there 
shall then be an obligation on the part of the mortgagee to give 
up thQ land.

The mortgage is therefore a combination of a simple and an 
usnfructnary mortgage, within the meaning of section 98, Transfer

. : 42 *



K angata of Property Act, and the mortgagee is entitled to a decree for the 
Gxjbukal j-jiortgage money under clause (a) of section 6 8 ,  and to a deoree 

Kaiimu'xhu for sale under section 67, the right to cause the mortgaged prop­
erty to be sold in. default of payment being implied within the 
meaning of ŝ ĉtion 58 (/;} of the Transfer of Property Act.
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A P P E L L A T E  OIVIL— F U L L  BENCH.

Before Mr. Justice SuhraJimania Ayyar  ̂ Mr. Jusi/ee Domes and 
Mr. Justice Be i. son.

MAHALINGA NAD AH (P l a in t if 3?\ P b t it io n e r  in  b o t h ,

1902.
December

G A N A P A T H I S U B B IE N  (D ei-'en d an t), PEsroxDENT in  C .E .P .
N o. 188  OF 1902,^

K A Y E R I  (D efenu ant), Eespokdes-t in O R.P.^^No. 189 o f 1902 . *

Contract Act—IX  of 1872, s. 176— Suit for sale of property pledged— Tledger’s 
right to sue fm' sale~~Limitatwn Act— XV of 1877, sc.hed. II, arts- 57, 120. 

Plaintiff lent money on the pleclgo of jewoLs, and sued more than three 
years a-ncl less than six years from the date of the pledge, to recover tlie amount 
lent) hy sale of the jewels a-nd from defendant personally :

Held (i)er Sitbeahmania, A yyae  and B enson , JJ.) that plaintiff -was, entitled to 
sue for the gjle of the property plodg;ed to him nofcwithstandin™ that ho was also 
entitled, under section 176 of the Contract Act, to sell tlio property withotit refer­
ence to the Court.

Eeld also, that the claim to proceed against the property pledged was 
governed by article 120, and the claim to proceed against the debtor personally 
was governed by article 57 of schedule IF of the Limitation Act.

Per D avxes, J.— That the claim to proceed againefc the debtor personally 
w a s  governed by article 57 and was barred, but that in so fa.r as tlio suit was 
fora sale of the jjledged pi-operty that was morel}" a n  incident in the nature of 
a n  accessory to the right to recover the delit, which bccamo bn,rred with the 
right of suit for that debt. The rin-ht of sale, however, rcm.Tined. ViilaKamti v. 
JTalefcara, [I.L.E., 11 Mad-, 153), c.ommonted on.

S u it s  to recover Bs. 109-3-6 due as money' advanced to the 
defeadants respectively on pledges of jewels in 1896. The suits

* C m l Rvivision Petitions ISTos. 188 and 189 of 1902, prescntod nndor section 
25 of Act IX  of 1887, prnying the High Court to revise the decrees of P . S 
Gurnmm-ti, Subordinate Judge of Kumbak6nam, in Small Cause Suits Nos. 2928 
and 2927 of 1901,


