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Magistrate had no jurisdiction to order the re-hearing of a* com-
plaint which he bad already dismissed under s. 203 of the Criminal
Procedure Code, the mere fact of his being in charge of the Dis-
trict Magistrate’s office not giving him any power to pass such
an order ; and (2) that the District Magistrate having referred the

case to the Bench for disposal under ss. 879 and 417 of the Penal’

Code, it was not open to the Bench, in order to give itself sum-
mary jurisdiclion, to reject one part of the complaint under
8 417, which was not triable summarily, and to acacpt the other
part of the complaint under s, 879, which was tziable sum-
marily.

The Sessions Jidge, being of opinion that on the grounds above
set out the proceedings of the Bench of Magistrates should be
set, aside, referred the case to the High Court.

No one appeared for cither party on the reference.

The order of the Court (FIELD and BEVERLEY, JJ.) was as
follows :—

For the reasons set out by the Sessions- Judge, we reverse the -

convietion of Koylash Mahton, and direet that the fine, if rea.hzed
be refunded.

A Deputy Magistrate placed in charge of the current duties
of the District Magistrate’s office is not thereby vested with
jurisdiction under s, 487 of the Code of Oriminal Procedure.

Conwiction set aside. -

PRIVY COUNCIL.

DEPUTY COMMISSIONER oF RAE BARELI (Prawrirr) » RAMPAL
SINGH (DErENDANT.)

[On appeal from the Court of the Judicial Commissioner of
Oudh.]

Construction qf ingtrument of mortyage.

An ingtrument, moftgaging villages for a sum paysble within & certain
period by instalments, and making distinct provision that, upon defoult in
payment of on instalmens, the morigagee by his servants was to take pos-
aessmn, and aftor paying the revonue and the expenses of collectmu, te
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1884 oredit #he balance towards payment of tho instalment, also contained the‘
p—— following : #Bhould on tho expiration of the torm of this instrument amy
Comumis- monoy remain due, then, till payment thereof, possession will oontinueI

fﬁmﬁinﬂ 1 necording to the terms herein sot out. If I do not accept this, then, os

goon a8 the bronch of promise oaowrs, thoy will at the end of the year realize
the whole amount of instalment by sale of the vxllug‘cs and of other move.
able and immoveable property belonging to me.’

Held, that such an instrument must bo taken as p whole, and that the trus
construction to be put on it should bo that which, being rensonable, would
also give effect to all parts of it.

Hold, nccordingly, (on tho contention that those words nogatived the mord.
gogoe's right to tuke possossion upon default in pnyment of an instalment,
leaving him obly s right to prooeed to sale) thet, as this construction would
not give due cffect to the first part of the instrument, it must yield to a
construclion which, not only would givo sueh effect, Lut would also be
tho moro reasonnble one, viz, that the mortgagee should teke possession
upon such & delault, and also might sell if the mortgagor objected to his:
applying the rents in roduclion of tho principal and interest due.

ul
RAMPAL
Sivart,

AprpraL from a docrec (31st October 1881, of the .Judicisl
Commissioner of Oudh, reversing & decree (20th December 1881)}-
of the District Judge of Rai Barcli,

This suit was instituted by tho appollant as the manager, on
behalf of the Court of Waxds, in charge of the Pindri Ganeshpur
estate, of which Shahdeo Singh was the proprietor, to obtain
possession by enforcing o mortgage of thirty-one villages, executed
by the respondont’s wifo, tho Rani Subhao Koer, on the 10th
March 1874, Posscssion was claimod on the ground that the
mortgagor had failod to pay the stipulated yearly instalment.

This claim was resisted by Rajo Rampal Singh, on the ground,
that the right to possession, on such default, depended, by the’
torms of tho mortgage, on the mortgagor’s consent ; and thatin
the abscnco, or on the refusal, of such ‘consent, the mortgagéé“'
must -cxercise his ordinary right of reslizing his security- by
obtaining an order for sale, and selling his security.

Tho material parts of the mortgago-deed of 10th Maxch 187!.&
are set, forth in their Lordships' judgment, as wall as -the ,m‘em'
stances under which -another defendant becmne, and ceased tas‘k?
o party to this suit,

. The District Judge of Rai Barcli, after concludmg on that wﬁ;
of his judgment which is - quoted by thoir Lordships; that ¥l
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power of obteining possession by the mortgages, on default, being 188

made in payment of the mstalment was given absolutely, added " Drrgry

the following :— sf&‘i’é‘sap
“Had such power been intended to be subject to the wish of Bar B.mm.:

the mortgagor, the natural way of expressing the ides would be Ramrss

kabza de denge (I will give possession), and there would have CoFo%

been an express mention that such delivery of possession would

be contingent upon the will of the mortgagor. Such is not the

case here. The form of mortgage in which property is mortgaged,

and delivery of possession is made contingent upon failure of

instalments, is very common; and in interpreting deeds of this

kind, and in the absence of clear and explicit condition to the

contrary, the Courts will not accept a construction which would

materially vary the rights of the parties and create rights and

obligations different to what they are understood to be under

such mortgages, That, in executing the mortgage in question,

the parties intended to creste a mortgage-different in its nature

to the ordinary kind of mortgages does not, appear from the deed ;

and I camnot hold that the words agar mujh ko yeh manzur na

ho (if this be not agreeable to me) were intended to mean that

the praceding terms of the mortgage would become null and void

at the will of the mortgagor. Again, the expression used with

reference to the mortgagee’s power of recovering the instalment

money is expressed in the words wusul karlen (mey realise), an

expression which by no means can be understood to confine and

limit ‘the mortgagee’s remedy to that relief only; but indicates

option in the matter, as the grammatical sense of the words

clearly shows. The clause appears to have been introduced to

benefit the mortgagee by giving him immediate power of recovary

of the mortgage money, and not to divest him of the power,

which he would independently have, of obtaining possession on

failure of due payment of instalments. So that, if the mortgagee

chooges to waive his riéht of immediate recovery of the mortgage

money, there is nothing to preclude him from falling back upon

the power vested in himi by the preceding conditions of the

mortgage, and to sesk recovery of possession. This construction

receives further support from the circumstance that, even after

tho clause just referred to, the deed goes on to lay down certain
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other “conditions which relate to the mortgagee’s rights whilst in
possession.”

The Judicial Commissioner, holding that “ the mortgagee must
realize his security,” reversed the decree of the District Judge.

On this appeal,—
- Mr. J. D. Mayne and Mr. J. 7. Woodroffe, for the appellant,
argued that the decision of the Judicial Commissioner was wrong.
The first Court had rightly held that the instrument gave the
mortgagee the right to convert the mortgage, upon a default
occurring in payment of the instalments, from one without
possession into a mortgage with possession. This power had not
been put, by the effect of subsequent words, uder the control
of the mortgagor to compel the mortgagee to sell.

Mr. R. V. Doyne and Mr. C. W. Arathoon, for the respondent,

contended that there was an actual expression of the intention
of the parties, to the effect that possession could not be taken

on the part of the mortgagee, without the consent of the

mortgagor.

Counsel for the respondent were not called upon to reply.

Their Lordships’ judgment was delivered by

SIr R. Coucn.—The suit in this case was brought by the present
appellant. The plaint prayed that under the terms of an instrument
of mortgage,dated the 10th March 1874, possession as mortgagee
of 81 villages specified in that instrument of mortgage should
be awarded to the plaintiffi At the time of filing the plaint
the respondent Raja Rampal Singh was not in possession
of the villages. The person in possession was Dirgaj Kunwar,
his mother. Rampal Singh was made a defendant on the
ground that, under the circumstances which were stated in the
plaint, he was liable to pay the original debt, and was the real
owner of the mortgaged villages. Dirgaj Kunwar was made
a defendant as being the party in possession. The plaint was
filed on the 81st March 1880. On the 11th June 1880 there
were proceedings for mutation of names. It is not necessary
to go into the particulars of those proceedings, the result of
which was that Rampal Singh came into. possession, and on
the lét«th.:TuIie, in his written statement in the suit, he defended
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it as being in possession, and Dirgaj Kunwar in fact bscame no - 185¢

. - » ———
longer a real party toit. The contest is between the present  Derory
appellant and Rampal Singh. The only question which is s,(’ N

ONER OF
now raised is, upon the construction of the mortgage of the 10th BAZ B‘R”“
March 1874. Ranpar

The terms of that mortgage, after reciting particulars showing HINGH.

bow it came to bo entered into, are these: After stating that
there wos to be a mortgage for Rs. 50,000, with a promise to
pay it up in five years, from 1875 to 1879, it proceeds,~* There-
fore I, while enjoying sound health and propor senses, do hereby
mortgage without possession to the Shahzada, in lien of
Ras. 50,000, being the balance of the consideration of the above-
mentioned decree, the following villages, as por boundaries given
below, situate in the above-named pargana and district, together
with all vested and contingent rights, the gross rental of which
is Rs. 18,258-12-3, and the Qovernment' revenue, Rs. 7,986 ;
my husband having gifted them fo me by a deed of gift dated
2nd June 1873, with power to sell, or mortgage, or transfor in
every way the proprietary right, and I holding passession
thereof: Raja Hanwant Singh, my father-in-law, has also
recognised the fact by the decree dated 7th September 1871 ;
and in case of change of heirs from time to timo this property
cannot be taken out of my possession; gnd I covenant as
follows ; (1) I will pay Rs. 10,000 per annum af both crops te
the Shahzada Sahib, and out of that amount his scrvants will
first deduct the interest, whatever it may cometo by calculation;
and then credit; the balance towards tho principal: and in ease
of any disorder which may cause default in payment of the instal-
-ment, the servants of the Shahzada Sahib Bahadur, taking com«
plete possession of the mortgaged estate, will hold themselves liable
for the payment of the Glovernment revenus, including land-
revenue and cesses of all sorts, and having first deducted from:
the savings the costs of making collections at the rate of 10 per
cent. on the gross rental on account of the pay of servants, will
credit the balance towards the instalment money; at the end
of each year, in the months of May, June, November, and
December, having made up accounts, they will note the date
of realisation. Till the time the accounts are not’made up
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there will be no claim or objection on my part to set off

Drrury  the interest against the amount collected ; on the other hand

CoMMIS-
SIONER OF

tho amount collected will be considercd as amount in depo-

Ran BARELI git.” To stop here for the present, thore is here a distinet

RAMPAL
SINGH.

provision that upon default in payment of an instelment the
mortgagee by his servants was to take possession of the maort-

gaged property, and to collect the revenuo, and apply it towards
the paymont of tho instalment. The words are:“ The servants
taking complete possossion.” That evidently shows that posses-
gion was to be taken ; the mortgagee was to have power to take
possession on the non-payment of an instalment. What is said
by the District Judge in his judgment is vory pertinent to this
port of the instrument. He says: “ The question involved in
“the fifth issue now remains to be determined, viz, whether under
“the terms of the deed of mortgagoe the plaintiff is entitled to
“gue for possession, The words of the decd, so far as they bear
“ypon this point, haye been carefully read and considered by me
“in tho original Hindustani, and o literal translation has been
“given abovein this judgment. Thero is no doubt that ther i§
“gome ambiguity in the language of the deed. That a bréach of
“the condition as to regular paymont of instalments has taken
“ place is not donied on bohalf of the defence; but it is contended
“that such breach having taken place the plaintiff's only remedyis
“to sue for therecovery of the mortgage dubt, and that the pla.intiﬁ"é
“ fight to enter into possession was intended tobe contingent upon
*the wish of the mortgagor. For this contention tho defence relies
“ upon these words of the deed : ¢ And if this be not agreeablo to mé
“ then immediately on the happening of the hreach of promise;
“after the end of the ycar, they may realise the entire instalment
“money, &o.’ It is contended by the defence that the word ‘thid
“(yeh), usod in the above sentence, applics toall the procoding cou?
«ditions in thedeed, and that it makes the condition of takiig
“possession entn'ely dependent upon the mdrtgagor's wish, But
“am of opinion that this is not a fair construction of the Hindilé
" gtani words as they are used in the doed. The language of ‘&8
«decd shows that the power of obtaining possession on failuie of
«yegular and full payment of instalmonts was given' absoluigly,
“the words used being kabea karke (having taken possessiod
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“and emphasised by the words wei wakf, at once, which, read 1884
“together, indicate absolute power to take possession.” Thevefore prpury
we have in the first part of this instrument an absolute power sgr‘m?;‘%'v
on the part of the mortgagee to take possession on mon-payment RAE Bmm
of an ingtalment. That this was contemplated is shown also by RaMBAL
the provision at the end of the instrument, which says: “Should, B5™0%
en the expiry of the term of this instrument, any money remain

due, then, till the payment thereof, possession will continue
according to the terms herein set out.” Then, after the passage

which has been read, comes the part upon which the respondent

relies: “If I do not nccept this, then as soon as the breach of

promise occurs they will at the end of the year realise the whole

amount of instalthent by sale of the villages and of ether move-

able and immoveable property belonging tome. Should in

any way any objection be raised by me, or by my husband, as
between us or in Court, it will be void.” The contention on

the part of the respondent is, that these words apply te all the

previous part of the deed, and that the mortgagee could not

take possession, except at the option of the mortgagor; and if

the mortgagor thought fit to say that the mortgagee should

not take possession but should realise the amount of the instal-

ment by sale of the villages, that course must be adopted, and

a suit for possession could not be maintained. Now the conse-

quence of putting such a construction as thab on this part of

the instrument would be to make it not consisient with the

former part, whigh gives & power to take absolnte possessxon

The instrument must be takensas a whole, and that construc-

tion must: be put upon it ‘which will be a reasonable one, and

will give effect to all the parts ofit. A comstrustion which will

give effect to all is that the words, “if I do not aceept thxs " may

be referred to the part which immédiately precedes that passage,

namely, that which provides for the setting off the interest

against the amount gollected by the mortgagee when in posses-

sion. The other construction would not only mot give the

proper effect to’thefirst part of the instrument, but it would

also involve what could scarcely have been contemplated by the

parties, viz,, that the only security, the'only remedy which the
mortgagee would have if "the mortgagor thought fit to insist
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1884  upon it, would be that ‘upon default in payment of an instalment
" pasury  he would be obliged to sell a portion of the property so as to
Jouiis  yoplise the amount of that instalment. That can searcely have
Ram BABELI been in the contemplation of the parties, The instrument must
Imn’u. be looked at as a whole, and in thoir Lordships’ opinion the:
BINGM.  yopsonable construction is that there was an absolute power to
the mortgagee to take possesgion on default in payment of an
instalmont, but if the mortgagor objected to the mortgages
applying the rents in reduction of tho principal and interest, the
mortgagee might sell the mortgaged property and other property
which was brought into the sccurity, in order to satisfy the
debt., 'This seems to their Lordships to be the reasonable construc--
tion of the instrument. It is tho construction Which the District
Judge put upon it, butwhich the Judicial Commissioner thought

was wrong, and thorefore reversod his judgment.

Their Lordships will humbly advise EHer Majesty to reverss
the decree of the Judicial Commissioncr, leaving the judgment,
of the District Judge to stand, and tho respopdont will pay the
costs of this appeal, and the costs of tho appeal in the Court of .
the Judicial Commissioner,

Solicitor for tho appellant: Mr, H. Treasure.
Solicitors for tho rospondent : Messrs. Deane, Chubb & Co.

P. 0* DBISTENMUN.FINGIT awp ornums (Opsrerons) ». THE LAND MORT-
T8t e, GAGE BANK OF INDIA (Prrrrronzes.)

"[On appenl from the High Court at Fort William in Bengal}

Jurisdiction as belween District Judge and Subordinmle Judge of a Court
maling a decree o executs ¥, notwithstanding cortain special matters,

The salo of mortgaged property wes docreod by o Bubordinste Judge,
Defore tho sale another suil, instituted in tho samo Court for tho purposo
of having other property substitoted in liew of park of that mortéagod,
was iransforred to the Qowrt of the District Jndge, who decrced, upon
consent, that the substitnied proporty shonlde bo sold, and that, for
tho purpose of this sale, this swit should bo taken og Bupplementulto the"
former one, On tho potition of tho mortgageo Lor oxooution of the . decrees,:
in both suits, in the Dislrict Qowrt, it was objected thyt execution could

® Presgnt : Lopp Frrzazearp, Siz B. I’macoox, S R. P. Cot.mnn. Sm .
R. Covom, and Siz A. Honmovusk.



