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JBefore Sir 8. Sutrahmania Ayyar, Officiating Chief Justice, 
and Mr. Jiisiice Bmsell.

190S. I N  T H E  M A T T E R  O F  S A M A .S A M Y  O H E T T Y  (P b t it io n e b ),

A r  PELT. AN T. *

L e t t e r s  V a t c n t ,  art. 15— “ Criminal Trial ” — xipjieal— Ori^cr i o  fv.rniah security 
for keepin<j the. jisare— “ JudginenV’

Petitioner had been ovdcred by a Head Assistanb MagiatraLe to I'lmiiah 
security for keeping tbe p(3ace, under section 107 of tl)(3 Code of Criminal 
Proceduro. The order was confirmed on aj)peal. An application to the High 
Court to revise the order camc before a single Judge aud was tey'.cted. This 
appeal was liled ;against the last-uiuntioned order :

Ilehi, that no appeal lay.
P e r  The OfFCf. C.J.— The order requiring .security was uu ordei' in a criminal 

triul, and, in consequence, the ordev passed in. revision ^ as also au order in a 
criminal trial.

Per RossELt, J.— T'he order apiJoaled against was not a “ judg'ment ”  within 
the meaning of article 15.

O e d k r  requiring security for keeping- the peace. The only 
question deGided was whether an appeal lay. The facts are 
sufficiently set out iu the judgment,

P, 8. S'ivasioanii for appellaut.
Sir SuBiuHMAJiJi/i Ayyak, Offg. O.J.—The petitioner was 

ordered by the Head Assistaat Magistrate of Madura to furnish 
sGourity for keeping the peace under section 107 of the Criminal 
Procediu’e Code. On appeal to the District Magistrate the order 
was confirmed. The application for revision of the said order 
came on before Mr. Justice Benson and' was rejected, apparently 
on the ground that sufficient cause -was not shown for the inter
ference of the Court by way of revision. The present petition 
purports to be an appeal against the order of the learned J adge.

The JEh’st tpiestion is whether an appeal lies in the matter, and 
it depends upon whether the ordei as to security is or is not one 
iu a criminal within the ixieaning of article 15 of the Letters 
Patent. In constTuitig these words, it is scarcely necessary to

* Appeal Ho. 50 of 1903, presented under section 15 of the Letters Patent 
against the order of Mr. Justice Benson in Criminal Revision Case No»330 of 

. 1903, pieforred against the order of the Disti'ict Magistl’ate of Madura, dated 9fch 
I'ebnia.ry 1903,



say that it is not admissible to refer and to rely on the provisions the 
of the Code of Criminal Procedure to which we were referred in 
the course of the argument. I  do not̂  however, wish it to be O h e t t y .  

understood that if in interpreting the Letters Patent reference to 
the Code of Criminal Procedure were admissible that would lead 
to a variation of the conclusion at which I have arrived, independ
ently of the Code. Turning now to the Letters Patent, there is 
nothing- in article 15 or in any other article thereof to show that 
the words “  Criminal ”  and trial ”  are used in any other than their 
general and ordinary sense as used in law. Thai, the proceedings 
of the Magistrate, with reference to the security taken from the 
petitioner, are proceedings in a oiniinnl matter or cause admits 
of no doubt. The very object of the proceeding is the prevention 
of certain crimes aboat to be committed with reference to the 
public peace, and it is the likelihood of a disturbance of public 
tranquillity that gives the Court jurisdiction. It is obvious that 
proceedings of this character held before Criminal Courts can be 
notliing but criminal proceedings.

This was, if I  understood Mr. Sivaswami .Ayyar rightly, hardly 
denied. What fce strongly contended for was that the investiga
tion in question by the Magistrate was not a trial, Now, that 
term according to the passage from the Institutes quoted in 
Wharton’s ‘ Law Jj ex icon ’ means “ the examination of a cause,
Civil or Criminal, before a Judge who has jurisdiction over it, 
aocoi’ding to the laws of the land.” The explanation of the same 
term in ‘ Stroud ’ on the authority of the observations of Field, J., 
in Gath v. Mowarth{\) is that it is the “ conclueion by a competent 
tribunal of questions in issue in legal proceedings whether Civil 
or Criminal.”  Again in Bonviers’ * Law Dictionarythe term is 
stated on the authority of a decision in Massacliussots to mean,
‘Hhe examination before a competent tribu.nal, according to the 
laws of the land, of the facts put in issue in a cause, for the 
purpose of determimng such issue.” These citations express.in 
different words precisely the same idea and testing the present 
case with reference to it, but one conclusion is possible. The 
person before whom the proceedings are conducted is a Judge 
in every sense of the term; they commence by information laid 
before him, the law proscribes notice thereof to the accused party ;
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(1) 28 S.J., 427 ; W.N. (84), 99.



In thk evidence has to be recorded in Ma preaenoe and Judgment given ;
jiATTBR 01' |£ security or "bail required to be furnished is not forthcoming
llAMASAMV „ f o T .CiiETTY. imprisonment follows as a matter of course; tinaJiy an appeal is

allowed in the matter. If a proceeding involving these requisites 
and incidents is not a trial̂  it is impossible to see what it is. I 
have 3i0 hesitation, therefore, in holding that the order of the 
Magistrate rec^uiring secarity was an order in a criminal trial 
and consequently any order which may be passed on appeal or in 
revision in conneoticm with such a proceeding is also an ‘order in 
a criminal trial. I wo aid accordingly reject this appeal.

EirssELL, J.—I  am of opinion there is no “  judgment in 
this case, and therefore there is no appeal tmder article 15 of 
the Letters Patent—dde a decision of a Bench of this Court in 
Futhuhudi Ahdu w Puuahka Kunhih%i/Ui{l) following previous 
reported decisions on the same point.

I  express no opinion on the question whether the proceedings 
in the lower Oourt were a trial or not.

I thinlc the appeal should be rejected.
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£e/ore Sir S. Subrahniania Aytjar, Officiating Ghief Justice, 
and Mr. Justice 'Bhâ Jiycm Ayyangar.

SUB BA PXLLAI (P laintii'p), A ppbllan 'i,
October 27.

Novombei' .‘I.
EAMASAMI AYYAR (D b p e n d a n t ) , Responjdisnt.*

lejal P)'(ictifio)ier.'i Act— X V III of 1879, .i. 28— Agreament not jUedi 
Goart— Contract Act— IX  of 1872, Si!. 317, 218— Lii3n̂

. Tlio Le«al PracEitiouer.s Acfc does nofc enuot tliat no cJai'm by a plt*ader for 
professional services rendered or i'or recovery of out-fces advanced siiall bo 
austaiuable unless an a,groemeiifc iu writing for the same lia» boea entered into 
witJi the client and filed, iu Oourt, but only that an agreement, if any, in respeet 
tbcreto, aliall be void unless the same lias bou-ii reduced to writiijo' and (Ued n 
Court.

(1) 2/ Mad., 340.
* Second Appeal Fo, 254, of 1902, presented against tlie decree oflC. Kama.- 

cliandiu Ayyar, Subordinate Judge of ifegapatam, in Appeal Snifc ]sro, 23 of
1901, presented against the decree of P. Narayana Oliuriar, District Munaif of 
Kumbakonaiii, in Original Suit >fp. 500 of 1899.


