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he cases in whmh this wag doue were referred to by the learned Pleader for Vipraruena

hhe gecond respondent ] 'gmmu
WAME

2,
Second dppeal No. 388 of 1902.—The judgment, which was dated 22nd Vrpyawmm

December 1908, was delivered hy Benson and Bhashyam Ayyangar, JJ., ag  TIRTHA
follows :—The inam appears to bave been granted originally for the support of Swamr.
apiritaal office in the village, the right to appotut to the office being vested in

the Brahman community of the village. At the time when the inam title.-deed

wag issned, in 1865, the holder »f the offies jvas Rama Sastri, in whose name the

title-deed was issmed. But it is clear from the inam statement (exhibit- H) of

Rama Sastri that he did not cliim the inam ag his hereditary personalinam,

but ouly as the then incumbent of the office. Tt is found that the first plaintiff

{& now the de faecto and de jure b lder of the office, The inam title-deed, no doubs,

in terms declares that the inein is the absolute property of Rama Sastri which

he may sell or dispose of as he thinks proper, but this must be construed a8

intended to operate only as letween Rama Sastri and the Governwment, which

gould have resumed it under Regulation XXV of 1502. The inam title-deed,

therefore, cannot eonfer on the first defendant anytitle or rxg?ht which Rana

Sastri had not got wader the original grant, .

The alienation ta the secand defendant by the first defendant (the son of Rama
Sastri) is therefore void and the plaintiffs are entitled to a declaration that the
first plaintiif, ns'the present holder of the office, is entitled tq hold and ef;jny the
office, wit.h its emoluments, viz., the inam and cash allowances o loug as he is the
. holder of the office. .

We vary the decree ancor dingly, bat as the appellant has substantidlly fruled
he must pay the’ costa of this appeal.

APPELLATE (1\TIIJ~FULL BRENCH:

efore Mr. Justice Bemon, Mr. Justice Bhashyan Ayyongar and
Mr. Justice Russell
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Rent: Recovery Aot—TTIT of 1865, s. 12,—Right of tenants to relivquish their lomdas
at end of yror—* Tepants V'~ Riyhte of pertnanant lessées of melvaram vights of
Bamindar-—Religious imstite tHons— Altenubildty of endowments.

By the proviso to section 12 of the Reny ﬁecoverylA.ct, tenants have the
right to relinquish their lands at the.end of & revenue year. ‘The defendants, by ».

* Second Appeal No, 187 of 1902, presented against the decrse nf 8. Dora.
sawmi Ayyangar, Subordinite Judgo of Tinnevslly,in Appeal Snit No. 205 of 1900
prosented against the decree of A. Ramalingam Pillai, Dmstucb Munalf of‘
Am’ba.so,mndram, in Original Suit No. 125 of 1898, )
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re.g'isﬁered deed, became permanent lessees of the melvaram rights of the plaintiff,
who was a Zamindar. On the question whether the defendants were entitled to
relinquish theiv’ interest under the deed, under section 12 of the I:.(.enb Recovery
Ach : .
Held, that the provizo to that section was not intended to apply to persons in
the position of the defendants.  Though the defendants were the ¢ tenants ” of
the plaintiff in the sense that they were bound to pay rent to the plaintiff, yet
they were not tenants in the sense in whish that term is nsed in section 12. The
defendants, being lessees of the melvaram, woeve farmers nnder an inamdar, anid
belonged to the class of lnndholders specified in soction 3 of the Act. Bectiops 3
40 12 inclusive refer to the relations hetween these landholders and their terants,
and, for the purposes of section 12, the dufendants were in the position, not of
tenants but of landlovds. '

Lalksluminerayanes Pantuln v, Venkatorayanwn, (LTR., 21 Mad., 118), and
Ruwnasami v. Bhasharasams, (T.L.R.; 2 Mud,, 67), follovred.

Subbaraya v. Srintwasa, (LIJR., 7 Mad, 580); Appasami v, Ramasubla,
(LL.R., 7 Mad., 262); Ramachandre v. Narayanesawni, (I.LR.,, 10 Muwdl, 220);
Dashkarasami v, Sipasami, (LLR., 8 Mad., 196) (so firas they proceed on the
supposition that the word ““ tenant,” as detined in section 1 of the Lent Recavery
Act, is applicable to an intermediato landholder who has to pay vont to a superior
landholder), dissented from.

Per the Offg. C.J. and Russkrn, J. (after the decision of the Full Bencl)—
According to the Indian Commen Law relating to Hindu religions institutions
of the kind before the Comrt the landed endowmenis thereof are inalicnable.
Though proper derivative tenures conformable to custom may be ereated with
veference to sucll endowments they cannot be transferred by way of perwauvent
lease at o fixed rent, nor.can they be sold or mortgaged. The revennes thereof
may alone be pledged for the neecessities of the instilutions. Prosumnn Kumart
Debya v. Golab Chand Baboo, (L.R., 2 T.A., 145), reterred to.

Surr for rent. Exzhibit A, which is described in the Order of
Reference to a Full Bench as a permanent lease of the plaintiff’s

melvaram right to the defendants, was dated 27th January 1886,

and contained the following provisions :—

“ While we were up to fasli 1294 last paying in the shape of
paddy and of mouney the half share fixed by custom to the Ayan
Mitta Zamin in respect of the cultivated lands in the Axdha-
manyam village of Avudayapuram mentioned in the schedule
bereto annexed and relating to our Kattalal in the said Zamin
belonging to the said Adhinam, inconveniences were felt by both
}mrﬁes by veason of there being varam and tirvai betwoen the
Zamin and ms. In conmsideration of which faet, it has heen
thought advisable that a Kattuguthagai (a lease for a number of
years together) should be agreed upon ; and the particulars of the
determination come to (in this matber) are as follow —We and
our heirs shall from the carrent fasli 1205 perpetually and for
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cver enjoy the nanjai, punjai, garden. tank-haunk, puramboke
mt’mm (hamlet), sithadi and 111 other lands according to the

lal ayacut (avea) of the said village of Avndayapuram mentioned
in tho schedule, together with the wells situated therein, all kinds
of trees assessed or unassessed, and the tank fishery and all other
properbles, whether the lands ave caltivated or left waste, even
when act of State or act of God oceurs (in respect of them), and
whether the crops wither away or whether the kernel of the corn
develops well, and on account of the halt alone due to the said
Zamin, wo shall pay to the said Adhinam Guthagai (lease) amonnt
at thoe rate of Re. 350 a year, in 7 eyual kists (instalments) from
November to May of every fasli yvear irvespeetive of RNattn and
Muaehilika, and obtain receipts (for suell payments). Tf we fail
thus to pay (the gaid amount) you will, aceording to the custow
of the sail Zamin, recover the kist which we fail to payv together
with interest at the rate of 1 per cent. per wonth. No kind of
maramat in the said village concorng the said Zamin, Yen will
have no right to demand from us, on behalf of the Zamin, on any
account, an amount greater than the said Kattuguthagai amount
of Rs. 850, except the Clircar levies, T ease Government at any
iime makes vopairs, ete., in Pappankal, and o total tax has to he
collected in your Mitts ineluding this village and paid, then we
shall pay to you the rateable proportion. due from the landgin
this village.” 1

Tho plaint recited that phmtm wias the mittadar of Kembaneri
Pathukudi and that the defendants were Ralasandhi Kattalai
(morning service) Iakdars of Sreo Sankaranarayana Swami
temple; that the produce of the village of Avudayapuram had
formerly been divided hetween the plaintiff and the Xattalai, hot
that a fixed permanent nmoney rent had been agreed upon hy the
registered perpetual agrecment, exhibit A, under which ront was
paid till the fasli 1303, when the defendants gave notlce to. thé
plaintiff's agents that they declined to be bound by the said
aereement.  Plaintiff claimed that defendants were hound by the
agreemon’n, and prayed for a decree for the rent due under it
The defendants glleged that they had relinguished the lands
a.nd maintained their right to do so, and denied their liability to
pay ront subsequent to the date of relinquishmens. The District
Munsif held that the defendants had not in fact relinquished the
lands, though he considered that they were entitled to do se under
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Natvarares section 12 of the Rent Recovery Act.  He was of opinion that the

ILLraN
2

agreement was prejudicial to the Kattalai of which the defendants

AMBATAVANA yepe the trustecs, and that the defendants were bound to pay only

PANDARA
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one half of the vent actually collected hy them but that as they
had failed to prove how much they had collected in cortain faslis
they were hound to pay the full amount claimed. He gave a
decree accordingly.

The Subordinate Judge, on appeal, said: “The defendants’
objection that as the tenancy has Dbeen relinquished under the.
provision of section 12 of the Rent Recovery Act the plaintiff is
not entitled to claim vent, cannot prevail.  This scction does not
nuthorise the relinguishment of o permanent tenaney, which is
created by contract enfiered into hetween the parties and applies
only to cases wobt governed by any special combract hut by the
general law relating to landlord and tenant. Nor ean the objec-
tion that the defendants are not bound to pay more than a moisty
of what they suceeed in collecting, as that was the understanding
hotween the parties at the time of the lease, prevail, for this is
against the terms of the lease, which arc embodied in a registered
docnment.  The evidence shows that_as some tenants did not pay,
their holidings were brought to sale and purchased by the defend-
ants, and there is nothing unfair in the defendants who have thus
hecome entitled to tho lands being made to hear the burden.
Towards the eloge of fasli 1206 the noticc IX' was sent by the
managers of the Kattalai to the plaintiff intimating that they did
not want for fasli 1307 the lands which they became entitled to
in various ways from the tenants with permancnt ocecupanay right
and relinquished their right, so far as the plaintifi’s half share
was coneerned. It is doubtful whether this means an absolute
relinguishment of the tenaney right, and the relinguishment does
not also appear to have been given effeet to.  If the holdings are
relinquished and, if owing to any altered civeumstances the original
leaso onght not te he allowed to stand, the defendants must get it
cancelled in duc oourze, if they can, and arc not entitled to refuse

payment of rent to the plaintiff so long as the same remains

uncancelled.  The deerec of the District Munsif must thercfore
stand, though on different grounds from those en which he bases
his judgment.”

He dismissed the appeal.

Defendants preferred this second appeal.
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P. R, Susdara Ayyar for appellants.

V. Krishnaswami dyyar for vespondent.

The cage eame in the first instonee before Sir 8. Subrahmania
Ayyar, Offg. C.J., and Russell, J., who made the following

Orper oF RerErExcE~——According to exhibits A and IT the
arrangement between the parties is a permanent lease of the
plaintiff’s melvaram right to the defendants. One of the questions
raised in the case is whether the defendants are tenants entitled to
relinquish under the proviso to section 12 of Madras Acet VIIIL of
18G65. There is a conflict on this point between the decisions in
Subbaraya v. Srinieasa(1) and Krishna v. Lokshminaranoppa(2).
In the former a lessee in the position of the present defendants
was held to come within the provisions of section 12 of the Aet.
In Kiishna v. Lakshninarenoppa(2) a mulgeni tenant was held
not entitled to relinquish, one of the gronnds heing that seetion 132
did not apply to the case of such atenant. Owing to the conflict
we consider it necessary to refer for the deecision of a Full Bench
the following guestion :---

Ave the defendants entitled to relinguish wnder section 12 of
Act VIIT of 1865 their interest tnder exhibit A ?

The case came on for hearing in dne course before the Fnll
Bench constituted as ahove.

P. R. Sundara Ayyar for appellants,

V. Krishnaswami Ayyar for respondent.

The Court expressed the following

Ormvion.—The reference states that the defendants are perma-
nent lessees of tho melvaram rights of the plaintiff who is a
Zawmindar. Although the defendanis ave the © tenants” of the
plaintift in the sense that they are bound to pay rent to the
plaintiff, yet the defendants are obviously, we think, not tenants
in the sense in which that word is used in section 12 of the Act.
The defendants being lessees of the melvaram are farmmers under

an Inamdar and belong to the class of landholders specified in’

section 3 of the Act. Sections 8 to 12 inclusive refer to ‘the
relations between these landholders and their tenants, For the
purposes of section 12, the defendants are not in the position of

tenants, but of landlords. The proviso in section 12 embodies

(1) LLR., 7 Mad., 580, . (2) LL.R., 15 Mad., 67.
' T
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the common law rule with regard to tenants {ryots) holding under
the landholders named in section 2, hut wag not intended to apply
to persons who like the defendants me landholders though hound
themselves to pay rent to a superior landlord for a term of years
or in perpetuity under o lease.

This decision s in accordance with the views of the Full Beneh
in Zakshininorayone  Poantuly v, Venkatrayenam(1) and of the
Privy Cowneil in Ramasamd v. Bhaskarasani(2).

Weo think that the view taken in Sublaraya v. Srintvasa(3)
relating to the reinsbatement of an intevinediate landholder who was
ejected by o superior landholder and . the decisions in dppasaind v.
Bowmasubbo(4) and Ramachandra . Nareyongsani(h) relating to
distraints by a superior landholder for recovery of rent duc hy an
intermediate landholder, and also the decision in Bashharasams v.
Sevasami{G) relating to a sale by asuperior landholdor for sale of
the tenure of an intermediate landholder, so far as they proceed
on the supposition that the word ¢ tenant ™ as defined in soction 1
of the Act is applicable to an intermedint: tandbolder who has to
pay vent to a superior landholder, arc crvoneous.

The second appeal came on for final hearing before Sir S,
Submhnmni&l’&yvar Offg. C.J1,, and Russell, T, after the expression
of opinion of the Iull Bench, when their Lordships delivered the
following ‘

Junamexry i—Sir 8. Sunpanmsanes Ayvar, Orrva. C.J.—The
vlaintiff in this case is the Pandarasannadhi of Tiruvadulhorai
Mutt in tho Tanjore -digtriet haviug a branch establishment and
endowments in the Tinnevelly district, The defondants ave the
present managers of the Kalasaudhi Kattalai or the foundation for
morning service in the tomple of Sree Sankaranarayans Swami in
Hankaranayinarkoyil taluk in the Tinnevelly distriet. The village
of Avudayapuram, an inam village in the latter distriet, is held
as an endowment in equal moictios by the mutt and the Kattala

- respectively. From what is heforc ns i6 wmust be taken that the

lands of the village aro in the possession of the ryots entitled to
Iold them permanently, subject ta tho paymeret of vent to the muté
and the Kattalai. Up to fasli 1291, the ryots appear to have pcnrl_

(1) 1L, 21 Mad,, 110, (z) LI, 2 Mad, 7.
(3) LLR., 7 Mad, 580, (4) LI.R., 7 Mad,, 262.
(5) LLR, 10 Mad., 220. (6) L.L.R., 8 Mad., 196,
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ouly e account of lauds actually cultivated, the payment in
respect of wot lands consisting of a share of the produce of the lands
cultivated. Al this period it would seem the tenants paid the
whole of the ront to the managess of the Kattalai who passed on a
half of what they received to the head of the mutt, About fasli
1292, one Pannirugai Thambiran,.who was an agent of the then
head of the mutt, raised a guestion as to whether the managers of
the Kattalai should not have collected from the ryots assessment
in respect also of lands left hy the rvyots uncaltivated according
to Sarasari rates, .., the average receipts from lands cultivated,
and suceceded in obtaining a decision in his favowr in o summary
suit against the managors. That decision has not been produced

and the ground thereof does not appear. But the materials on
the record diselose dbsolut(,]y nothing which wonld sustain what is
said to have been estallished hy that decision. Having regard,
however, to that decision the managers of the Kattalai naturally
desirous of saving themselves from further complications proposed
to rclingoish under the provisions of the Rent Reeovery At
section 12, the moiety of unenltivated lands in the village which
would appertain to the mutt. The agent of the mutt in order to
avoid the conseq1mnc0° of such a procedure on the paxt of the
managers of the Kattalai, suggested a partition and this was
carried ont to the extent of preparing lists of what the wutt and
the Kattalal were to take vespectively and casting lots.

Dut for reasons not guite clear the partition arrangement does
not appear fo have Leen adhered to and the agent of the mutt
induced the tenants to accept, in leu of the system #lIl then pre-
va.leﬁb, the arrangement set forth in exhibit IT, whereby & lump
rent of Rs. 700 was made payable to the managers of the Kattalal
in respect of the whole village and got the latter to agres to pay
to the mutt for its share Bs. 350 per annum as specified in exhibit
A, dated 27th January 1886.

The ryots having subscquently failed to make payments duly
secording to the terms of exhibit II to the mauagers of. the
Kattalai these intimated to the head of the mutt that thoy were
not hound to and could not. continuo to make the payment as
provided in exhibit A. They, further, on the footing that.the
relation whwh exhibit A purported fo create hetween the mutt and
‘the Kattalai was that of the landlord and tenant to which the
provisions of seotion 12 of the Rent Recovery At were applicable
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Nauvavares Telinguished to the mutt the Kattulai’s supposed interest in
PIANT pospect of the mutt’s mojety of the village. T'he head of the mutt,
Aﬁ:ﬁ;}vnm rdemurring to the validity of such action ou the part of the
Saxwsprr. managers, brought this suit for fhe mouey claimed {o be payable
under the provisions of exhibit A in respect of faslis 1306, 1307

and 1308.:

* The Distriet Muasif held that cxhibit A was not hinding on
the Kattalai, bus mevertheless decrced the elaim oun the ground
that the managers of the Kattalai failed to show how much they
actually eollected on account of rents payable by the ryots for
those faslis. The Subordinate Judge, on appeal, upheld the deeree,
being of opinion that exhibit A was binding on the Kattalai.

The important guestion for our determination is whether this
opinion of the Bubordinate Judge is sound.

The law as to the powers and duties of poruous in the position
of managers of the Kattalai admits of no doubt. According to
the Indian Common law relating to Hindu veligiouns institutions
such as the present, the landed endowments thereof are inalienable.
Though proper derivative tenures conformable to cusbom may be
oreated with reference to such endowments they cannot be trans-
ferred by way of permanent lease at a tixed reut, nor can they besold
ormortgaged. The revenues thereof may alone be pledged for the
necessities of the institulions. Maliarance Shibessource Debia v.
Mothooranath Acharjo(1); Narayen v. Chintaman(2) and Collector of
Thana v. Hari Situram(3) are direcl authoritics in suppovt of this
statement of the law. Nov do I thivk that Prosenne Kumari
Debya v, Golab Chand Baboo(4) is to bo understood as rocognising
any wider powers In the managers of such institutions. The
Bombay cases just referved to upparvently adopt the same interpret-
ation of that decision of the Judicial Cofamitteo and the propriety
of that construction is confirmed by tho fact that the committee
itself hold that decrees obtained against shebaits in respect of debts
ineurred for necessary purposes can be executed only avamst the
current rents and profits,

If that decision of the Privy Council wore to be understood as
going further and recognising, in cases of absolute ncoessity, the
validity of even a sale or g mortgage of tho corpus, snoh a rule

(1) 18 M.LA., 270. (2) LLR., 5 Bom., 898,
(3) LL.R., 6 Bom., 546 ot p, 552, (4) TR, 2 T.A., 146.
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would have to he treated as providing for a case which can bub
ravely, if ever, happen.

For in the first place among tewples possessing landed endow-
ments, T believe thers are scaveely any the oxpenzes of whose
customary scrviees cannob be fully wmel from the income of the
endowments. Hven in cases where, owing to causes beyond the
control of the managors, such as famine, ete., the income falls off, the
uniform and approved practice of the conntry has been to regulate
the scale of the services with reference to the diminished income
until the income returns to its normal eondition, and not to keep
up the serviees ou a scale rendering the incurring of debts
necessary. Nor is money ever borrowed. even for the purpoese of
repairs, Omnereason why a manager never thinks of mortgaging
o getting the corpus for sueh o purpose is that he will ovdinazily
not ho able to find o mortgagee or purchaser among the members
of the community since the principle that property dedieated
to God ought nover to be diverted for other purposes operates
so strongly on the mind of the community that even innocent
participation in such diversion is understvod to he sinful and to
forbode evil to tho partisipator.

Another reason is that landed endowments are almost in.
variably granted for some specific service and a transfer thereof in
order to raisc mouney for repairs, ote., would be nnauthorized. It
does not follow however that any real diffieulty is felt with
reference to the matter nnder cousiderabon inusmuch as when
more funds than the temple can afford oub of its revennes are
wanted for making repairs, the almos invariable convse is an
appeal to the pious for subseriptions, which scarcely ever fuil to
come in. The truth of this observation cannot he better ezem-

plified thau by o referenco to the many and costly venovations of.

temples big and small even now effected by the chaxity of the
trading and money-lending classes of the country, a fact which
itself attests the still continning potenoy of the injunctions of the
old Hindu law givers thub the special dharma of the Vaisya or the
woalth making olass is to provide for these and like charities. Nor
should it be forgotten that, as shown by the formula with which
grants and donations to charities usually conclude, the people take
that to renovate is even more meritorious than to found. In suck
circumstances ib is obvious that the manpager’s powers ate quite
limited. . He can only'do what is pecessery for the services of the
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Nannavsera ddol in 4 manner commensarabe with its endowments and hie need
l’n,’:‘,'l.\.\' only preserve and duly manage what property may belong thercto,’
Awsanavans Tt is no part of his duty to effeet improvements with veference to
PANDARA . . . . ; .
Byxvanm, existivg endowments when the fauds fn his hands do not admit of
it, nor is he called upon to enter into transactions for the purpose
of ;mgmemiug the funds of the fnstitution. Tie ecannot in any
mauner subjecel the institution in his charge to duties, obligations
and burdens to which, with zeference to the natuve of {he
foundation or ctherwise, the institulion is not inherently or neevse
sarily subjech. _ v
This being so, we have now to see, if the Kuttalai was bound
Iy the transaction evidenced by oxhibits A and I, which in
truth 13 o lease of the mutt's woieky of the village to the Kattalad,
If the answoer to this question istin be in tho affirmabive, that
must he on the ground that the wanager of a iowple has the
power to place the institution of whieh he is the representative
‘in tho position of a farmer of properties of others.  Farming opera~
tions, to be snecessful, vequire capital, personal altention and skill
and favourable seasans. OF courte w munager cannot be ealled
upott to provido the mouney or pay the attention nceded, Skill
he may possessnone and the seasoris he cannot control.  How then
cart be he allowed to involye the stitution in the risks and Ualil-
itles incident to such undertakings v Mr. Krishnaswami Ayyar,
on behalf of the plaintiff, without going the length of saying that
the managers of the Kattalai conld, wvuder vrdinary cireumstances,
Wave lawlolly taken o lease on bebalf of the Kattalnd, uwrged that
the trausaction in (uestion ought to he held fo have heen within
their competencey having regard to the speeial circumstances of the
cage. Tt was said, so fay as T followed the argumeoent, that the mutt
and the Kattalai, as owners of undivided nwoietics, having to deal
with a number of rvots with reference to the colleetion of the vents,
ocenpied a position attended with difficulties and that the arrange-
ment in question must be looked onnob so much as n lease of
an outgider’s property, a3 a transaction mainly intended to vest
the power to collect rents in one of the two co-owners with a view
to obviafe those diflicalties: No doubt the position of the two
institutions with referenice to dealings with the ryots in conneetion
“with the preliminaries to be adopted nnder the Rent Liaw was ono
attended with trowble and expense, but that savely -wounld not
wayrant the managers in shifting the wholo hurden on the Kuttalai
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s0 as to eongtitute it the baililf and agent o respeet of the muit's
share of the rents. with the responsibilitics incident 1o such a
position.

Now though, having regard to the peeuliar regairements of
the Rent Law governing the action of landholders such as the
mutt and the Wattalal, they were each hound to co-operate with the
other in all necessary proceedings to be taken underthe law for
realization  of the rents, it i3 clear that there was no further
obligation /fer s avising out of their tenancy in common.  As held
by the llouse of Lovds in Kennedy v. Dellrajivrd(1l) there isno
relationship of frust or ageney in one” co-owner of property towards
the other, and when one collects the rents of the whole, he does so0
nob in the capacity of agent hut in that of owner, and,- as held in
Henderson v, FEuason{2), is answevable to his co-tenant, only if
lie receives more than comes to his just shave and to the extent of
the excess alone, Therefore even a mere undertaking by tho
managers of the Kattalai to make all the collections and o
account for the mutt’s share thereof so long as the partics wero
willing to follow such course wonld not bind the Katlalei, since
thereby a duty would be imposed onit to which it wasnot, as a
ienant in common, subject.

Tho present arvangement is infinitely more oncrous. Though
exhibit J1 was excented in March 1886, while exhibits A and T
were exceuted in January of that year,it s elear and not denied
that the very hasis of exhibits A aud I was the transaction
evidenced by exhibit II.  Indeed the case for the plaintiff is that

it was Pannirokai Thambivan referred to above that brought

ahout the whole arrangement, viz., on- the one hand that between
the vyots of the villago and the Kattalai evidenced by exhibit II,
ard on the other, that hetween the Katfalai and the mutt evidenced
by exhibits A and I. Tt was in respect of &’ moiety of the Rs. 700
expected to be received by the Kattalai from the ryots as regards
the whole village, that the Kattalai was to he Tiable for to the mutt
for all time to come, and whether the Kattelai in faet collected
anything or not. Though anterior to exhibit II each ryot was

sevérally responsible only for the vent of his actual holding, yet

under it they were, as a body, made jointly liable for Re. 700 nett
assessed on the whole village, an amount which was move than the

I NN— e
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highest revenue ever hefore derived by the mutt and the Kattalai
tog;ether from the village and which was made payable without re-
forence to the extent of cultivation or adverse seasons. - All futuve
demands by Government, together 1Wi‘[h disbursements ordinarily
borne by landlord, e.g., the latter’s shave of the road cess, the
cost of maintaining and repairing the irrigation works, ete,, were
thrown on the ryots. Iiven the power of relingnishment given to
them by the law was curtailed, it being provided that they should
not relinguish unless they did so with refercnce to their entire
holding as constituted by cxhibit 1T, Ze., the village itself; in other
words if any one of them wished to relinquish his particular lands,
the other ryots must take them up or in effect quit the village in
a body.

1% s not a little surprising that the author of the arrangement
come to by the cxecution of these singular instruments exhibits
TI-A and I should have persnaded himself and have succeeded
in persuvading the others coucerned that the solutiou of the
diffienlties ineident to the comiparatively simple relation of the
tenancy in common which subsisted between the mutt and the
Kattalai was to be found in the creation of the immensely more
complicated joint relation bronght about among the whole body of
ryots who, by their very position and circumstances, are presumally
unfit for united action and co-operation of the kind contemplated,
Buch an arrangement was on the very face of it quite unworkable
for any considerable time and hound to break down, as it did.
Moreover, with reference to the very important matter of relinguish-
ment of holdings wisely provided for by the statute law, the
arrangement was essenfially unjust to the peasantry who were
thus tied up to cach other hopelessly. No plan more calenlated
to sow dissension among the tenantry and demoralise them
altogether could well have been devised. To have made the
Kattalai the other party to such an arrangement was to involve
that institution in certain dispute and contention, litigation and
loss, and to have gone further and attempted to fasten on the
Kattalai a lability for ever to pay to the mutt the fixed amount of
Ra, 350 which was more than any amount which the mutt had at
any time before realized on account of itsinterest in the village, was
simply to compass the desiruction of the Kattalai as an institutiva.

It is impossible therefore to hold that the transaction in
quostion was such as the managers were competent to enter into
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on behalf of that foundation. The opinion of the Sabordinate
Tndge as to the validity of the transaction is therefore clearly
erroneous and the decrec as resting on that opinion cannot be
upheld. Nor can the decree be sustained on the ground assigned
hy the Distriet Munsif, for not only was the Kattalai as one of the
two tenants in common, not bound to pay over to the mutta
moiety of what it received from the ryots so long as such veceipts
did not exceed its proper share, but in an action against the
Kattalai to account for its receipts over and above what it was
eutitled to, it was for the mutt distinetly to allege and show that
the Kattalai’s receipts did in fact exceed its due sharve (Sturton v.
Richardson(1)), sce also Purcell v. Harding(2). No averment of
that kind having been made, and no proof in support of it having
been offered the suit necessarily failed except in regard to the
sum of Rs. 43-4-8 admitted hy the defendants to be due.

1 would accordingly modify the decrec by reducing the amount
payable to that sum aud otherwise dismiss the suit with costs
throughout.

Russerr, J.—1I concur.

(1) 13 M. & W, 17, (2) 15 W.R,, 128, Ir.
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