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CRIMINAL REFERENCE.

Eifora Mr. Justice Field and Mr. Justice Beverley. 

RAMANUND MAHTON, Complainant v . KOYLASH MAHTON, Accused * 
—. District Magistrate’s Office—Deputy Magistrate placed in charge of curmi 

duties of District Magistrate's Office—JitmtiVciion— Criminal Procedure 
Coda—Act X of 1882, s. 437, Penal Code, Aot XLV of I860, ss, 8?9 
417—Summary trial—Splitting of charges for purpose of jurisdiction,

A  Deputy Magistrate placed in clinrgo o f the oummt duties of the District 
Magistrate's Office fa not thereby vested with jurisdiction Tuvdev b, i n  of 
tho Code of Criminal Procedure.

Whcro an acouscd is cburgod will) oJIoncos, one of which is triable sum­
marily and tba otlior not so triable, it in not ppon to a Magistrate to discard 
tho Latter charge and to procaed to try tho caso summarily.

O n e  R a m a m m d  M al\ton p re fe rre d  t o  tl\e M agistra te  o f  Santa 

a  co m p la in t against on e  K o y la sh  M ah ton , u n d er  ss, 379  and 417 o f 

th e  P en al O ode. T h o  M ag istra te  re ferred  th e  case to  a  Bench 
o f  M agistrates. T h e  B e n c h  ro co rd e d  th e  com pla in an t’s evidence 
a n d  referred  th o  caso to  th o  p o lice  fo r  en qu iry  an d  report. On 

th e  re co ip t  o f  th e  p o lic e  rep ort , th e  P re s id e n t o f  the Bench 
passed  th e  M o w in g  ord er, (p re su m a b ly  u n der  s. 203 o f  the’ 
C rim in a l P rocedu re  C o d e ) “  T h o ro  is  n o ith er  th e ft  n or  cheating j

I  ro for  th o  p la in tiff to  th e  C iv il  O ou rt for  en forcin g  paym ent o f 
th o  con a id ertfa on -m on ey ; case s tru ck  o E ”

T h o  com pla in an t th e n  a p p lie d  fo r  a  re -h ea rin g  o f  h is  case, and 

th e  P res id en t o f  th e  B e n ch  o f  M agistrates, (w h o  waa then in  
ch argo  o f  th o  D is tr ic t  M ag istra te ’s office), in  h is capacity o f  
D e p u ty  M agistrate! in  ch a rg o  o f  th e  D is tr ic t  M agistrate ’s office,, 
o rdered  th e  case to  b o  rostorod  t o  th e  file.

T lio  B e n ch  (th o  D e p u ty  M ag istra te  p resid in g ) thereupon  tried 

th o  caso su m m arily  u n d e r  s. S79 o f  th e  P en a l C ode, and con­
v icte d  th o  accused , s e n te n c in g  h im  to  a  fine o f  R s, 50, or in 

d e fa u lt to  on e  m on th ’s r ig o ro u s  im p rison m en t.
T h o  p rison er  m ov ed  th e  S essions J u d g e  to  re fer  th e  case to 

th e  H ig h  C ou rt on  th o  fo llo w in g  g r o u n d s ( 1 ) ,  th a t  th e  D eputy

* Criminal Ilofovonco No, 20 o f 1885, miulo under b, 438, by H. W., Gordon, 
Esq., Seseioas Judge ofSarun, dated tlio llt li  of February 1885.
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M agistrate  had n o  ju risd ict ion  to  order th e  re -h earin g  o f  a* com - is85 
p la in t  w h ich  h e  had already dism issed u n der  s. 20 3  o f  th e  C rim ina l TUnny-nyr. 
P rocedu re  C ode, th e  m ere  fa ct o f  h is b e in g  in  charge o f  th e  D ig- Ua“ tos 
t r ic t  M agistrate ’s  o ffice  n o t  g iv in g  h im  any p ow er to  pass su ch  Kotxasb 

an  o r d e r ; an d  (2 )  th a t th e  D is tr ic t  M agistrate  h a v in g  referred th e  
case, t o  th e  B e n ch  for d isposa l u n d er  ss. 3 7 9  and 417  o f  th e  P en al 
C od e, i t  w as n o t  op en  to  th e  B en ch , in  order to  g iv e  it s e lf  sum ­
m ary  ju risd iction , to  r e je c t  on e p a rt o f  th e  com pla in t u n d er  
s. 417, w h ich  w as n ot triab le  su m m arily , and to  a c c cp t  th e  o th er 
p a rt  o f  th e  com plain t u nder s, 379, w hich  avos tr ia b le  su m ­
m arily .

T h e  Sessions Ju dge, b e in g  o f  op in ion  th a t on  the grou n d s ab ove  
se t  ou t th e  proceedings o f  th e  B en ch  o f  M agistrates sh ou ld  b e  
s e t  aside, referred  the case to  th e  H ig h  C o u r t

N o  one appeai’ed  for c ith e r  party  on  th e  reference.
T h e  order o f  th e  C ou rt (F ie ld  and B e v e r le y ,  33.) was as 

fo llow s

F o r  th e  reasonB set o u t  b y  th e  Sessions Ju dge, w e  reverse  th e  
con v iction  o f  K oylash  M ahton , an d  d irect that th e  fine, i f  realized, 
b e  refunded.

A  D e p u ty  M agistrate p la ccd  in  charge o f  th e  curren t du ties 
o f  th e  D is tr ic t  M agistrate ’s  office ia n o t  th e re b y  "vested "with 
ju r isd ict io n  u n der s. 43 7  o f  th e  C od e  o f  C rim ina l Procedure.

Conviction set aside. -

PRIVY COUNCIL.

DEPUTY COMMISSIONER oi? BAB BARELI (P w a m n ) v . B1MJPAL ^  g "
SINGH (Defendant.) , m vm ter  14.

[O n  appeal from  th e  C ou rt of, th e  J u d ic ia l C om m ission er o f
O udh .]

Consimsilm qf instrument of mortgage 
An instrument, mortgaging villages for a stun payable within a certain 

period by instalments, and making distinct provision that, upon default ia 
payment of an instalment, the mortgagee by his servants was to take pos­
session, and after paying the revonue and the expenses of collection, to* •

0 Present; Losn B’itzoeea.i/d, Sm IJ. PitioocK, Sib R. P. Collies, Sib It.
Couch, and Sin A Hobhouse.
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