
A P P E L L A T E  CIVIL.

Before Mr, Jmtice SuhraJimania A yyar and M r. Jitsike Boddam, 

1903. VELAGALETI EAMAKRISHNAYYA (P la i n t ip f ) ,  A p p e lla n t ,
Septem'bcr

18. V.

430 ijtd iah  la w  h e p o ets . (yoL, x x v n .

SURANENI PAPAYYA APPA EOW akd a k o tiie u  (D e p e n d a n ts) ,

RESrOSr.DENTS/“’'

Rent Uccovmj Act~~(Madra,^) Act VIII of 1805, s. d'S— SiDjiinary suit for 
da.ittageii for 'lurongjul diatraint—No projper patta iend<^red— Juriadiction of 
Siiminary Gourt.

A tcuaiit stiod Ins lamlloi'ds suiuuaarilj under soction 49 of the (Madras) Rent 
llcfiovory Aofc for cixiicellation of a distraint â id i'or restoration of the property 
distrained or its 'Value, It appeared tliab there wero three landlords wlio owtiecl 
the village and that tho patta had been tendered liy only tAvo of them for th.eiv 
ehai’cs, anci was oonsoqucntly not a propor one :

Held, that tiic dufendaats woi'e landlords who, had tliey tcndored a proper 
patta, would ha\o been entitled to distrain uiulor the Act. Tho fact that tlio 
patta vlunh iiad been tendered was not a pro[:)er one did net causc the proecudiDg’ 
talvcn by them tmder the provisions oC tho Acl to bo a procooding not taken 
uixdor colonr of iho A ct:

HeZpC, also, that the suit was one for damages. _

Suit by a tenant, mclertho (Madras) Eeiit Eecovery Act, for 
oanceUatiou of a disiraiixt and for xestoxation, of property distrained 
or its ralue. The T illa g e  "belonged to tbrce brothers, but patta 
had been tendered by only two of them, in respeG:̂ : of- their shares. 
The Head Assistant Collector held and the Distriet Judge 
that the patta which had been tendered was not a proper one. 
The Head Assistant Collector assessed the damages at Bs. 35^- 
being the value of grain which had been distrained. The land­
holders appealed to the District Judge, who considered that the suit 
was not one for damages but was for specific property or its value, 
He also held that owing to the fact that there was no tender of 
a j>roper patta, the proceeding of the defendants in seizing plaintiii’s 
property conld not be said to be proceedings taken under colour of 
the Act, Ho held that the defendants had no right to distrain and 
that the award of damages nnder section 49 of the Act was wrong,

 ̂ Secon.'J Appeal Xo. .955 ol: 1903, presented ag'fiinsi; the rleercB of ,T. IT. Mauro, 
'Disti’idb Jwdg-ij of TCiBfurii at Mastdipatamj iii Appeal'Snit Kq.,, 5fi0 of IPOl,, prc* 
..^ented against the decision of E. AsKb, Head,Assistant Colkctor Of :K;i8tii&,, in 

IflOl.
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Appa Eow.

as tlie plaintiff’s claiai for tlie recovery ot Ms property or its value V s i a g a l e t i  

1:1 y in the Civil Coart.
Plainti:^ preferred tliis appeal,
P . B . 8m dara A y y a r  for appellant.
P . S. Sivaswami A yya r  for respondents,
Judgment.— W e are tmable to follow tlie District Judge when 

e says that this attachment was not a proceeding taken under 
colour of the Act (Madras Act V III of 1865). The defendantn 
are landlords who, had they tendered a proper patta, wonld have 
hcen entitled to distrain under the Act. The fact that the patta 
tendered was improper does not canso the proceeding taken by 
them under the provisions of the Act to be a proceeding not taken 
under colour of the Act. We are also unable to agree with the 
District Judge that the suit was not for damages {Pam u Banyan 
V , Zamindar of Jayapur(l)).

Whether a suit is for the return of specific moveable property 
or for damages is a question which must depend upon the aver­
ments and frame of the plaint in each case.

In  this ease the property attached was grain not capable of 
identification and that is a circumsianee which goes far to show 
that the suit is not for the return of Bpecifio property, whilst 
the nature of the articles to which Baja Goundan v. B.angai/a 
Go\mdan{2) refers was such as to show that the proper conclusion 
was that that suit was for the return of specific property.

We must, therefore, reverse the decree of the District Judge 
and restore that of the Head Assistant Collector with costs in this 
and in the lower Appellate Court.

(1) 2o Mftdv 5̂ i0. (2 ) I .L .E .J  20  3£ad., 449 ,


