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APPELLATE CIVIL.

Before Sir 8. Subrabmania Ayyar, Officiating Clief Justice,
and Ar. Justice Russell,

1863, IXKKOTHA (PraiNTizr), APPELLANT,
Nuvember
23, 20. 'R

CHAKEKIAMMA 4¥D s1x oTeERs (DEFENDANTS), RUSPONDENTS,*
Transfer of Property det—dct IV of 1882, s, 99— Mortgaye of tand— Subsequent salc
of equity of redemption in execution of decree in favour of third party-—Purchase
of equity of vedemption by mortgagee— Subseguent sl by mortgagor Lo redeguy~—
Maintainability.

In 1882, plaintill’s fapher mortzaged cortain imimoveable property helonging
toe she tarwad now vepresented by plaintiff; and, sobseguently, the mortgageo
purchased tho equiby of vedemrption of the lands at o cale which was held in
exccution of w decroe in favour of o third party. Both the miovigage and the sale
were bhinding on the tarwad. Plaintiff now sued {o redeem the lands contonding
that she wus entitled to do so inasmuch as the sale of the equity of redowption
had not been effected in a soit for sale by the mortgagee on his mortgage :

Held, that plaintiff was not entitled 1o redeem.

Erusappa Mudaliar v. Commercial and, Land Mortgage Bank, Limited, (11,1,
23 Mad., 377), not followed.

Sorr fo recoverland.  Plaintiff and defendants Nos.1 to 3 wero the
sons and daughters, respectively, of one Xitin, decoased, In 1882,
Kittu gave a usufructuary mortgage over the land to sixth defend-
ant for Rs. 200, retaining possession of the land as lessee under the
mortgagee. Kittn died and, subsequently, a third party ecaused
the land to be sold by auction in execution of a decree in Small
Cause Suit No. 235 of 1883, which he had ohtained against Kittu:.
The equity of redemption was purchased by sixth defendant. Plain-
tiff nmow sought to redecin the morbgage, on payment to sixth
defendant of the Rs. 200,  Nixth defendant contended that plaintiff
was not entitled to redeem. The other defondants remained cx
parie, except first defendant, who supported plaintift's claim. The
Distriet Munsif held that the sale in execution of the deerce in
Small Cause Suit No. 235 of 1883 was binding on plaintiff and
dismissed the suit. Plaintiff appealed to tho Acting District Judge,

~ * Hecond Appenl No. 130 of 1902, presented against the decreo of A, Venkata-

ramana Pai, Acting District Judge of South Malabar, in' Appeal Suit No. 891 of
. 1901, confirming the decreo of V. Raman Meuon, Distriot Munsif of Chowghat,
" in Originnl Suit Ne: 161 of 1900.
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who upbeld the finding as to the execution sale being binding on
plaintiff, He held that plaintiff was not entitled to rcdeem and
dismissed the appeal.

Plaintiff preferred this second appeal.

J. L. Rosario for appellant.

P. R. Sundura Ayyar for sixth respondent.

JuneyENT—We must take it that the mortgage under which
the sixth defendant claims as well as the sale of the equity of
redemption under the money decrec obtained by a third parby
against the Karnavan, purchased by the sixth defendant are bind-
ing on the tarwad now represented by the plaintiff. Nevertheless
it is contended on the anthority of Frusappa Mudaliar v. Commercial
and Land Mortgage Bank, Limded(1) that the plaintiff is entitled
to redeem inasmuch as the sale of the equity of redemption was
not in & suit for sale brought by the sixth defendant on his mort-
gage. That decision, however, has been dissented from in Sesha
Ayyar v, Krishna dyyenger(2) and in Kutlan Noyar v. Kiishnon
Mussad(3). These latter rest on the authority of the Privy Counecil
decision (Reja Kishendatt Ram v, Rajo Muwntaz Al Khan(4)), the
principle of which is in conflict with the ground on which the
decision in Erusappa Mudaliar v. Conmercial and Land Morlgay,
Banl, Limited(1) rests.

We cannot, therefore, follow the last decision. The plaintiff
is 1ot entitled to redecm.

The second appeal fails and is dismissed with costs.

(1) I.LR., 28 Mad., 877. (2) 1.L.R., 24 Mad., 96.
(3) S.A. No, 641 of 1901 (unreported). (4) LT.R,, 5 Calc., 198,
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