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A P P E L L A T E  C lY I L .

Bejarc Sir 8 . Siibrahmania Ay>jm\ Officicdmg C hief Justiee^ 
and M r. Justice Rimell,

3903. IKKOTHA (Platntiit), A ppellant,
K'ovember

23, 3G. V.

OHAKKIAMMA aud s i x  others (Del’Kndants), Respondents *
Transfer of Prope.riij Act—Act IV of 1882, s. 99—MorUjaije of land— Subsegmnt salo 

of eqmiy of redemption in ĉ vecution of decree in favour of third parijj—PurcJiane 
of equity of redemption Ivj martgarjaij—Suhmj ueni miib ĵ mortgaijor io redeem— 
Mdintainah ility.

In 1882, plaintiff s fatlier mortgagetl certain immov'eaUlc property Ijoloiigiug 
tu tlic tai'wad now re ).irescn .tcd  l>y plaintifii; and, snbsciC|uonl;lj, tlio mortgag'oe 
purcliascd tI;o equity of redemption, of the laiidis at a ssalo -wliioli was lieM in 
cxcciitiou of a dGovee in favotir of a tliird pjirby. Both the iilortgag’e and tlic sa]o 
-vvcro binding on the tarwad. PlaiufciQ; now sued to redoem the lauds contcndin" 
that she Avas entitled to do so inasmuch a s  the sale of t lio  equity of rcdouiption 
had not been G ffected  in a suit for .-sale by the mortgagee on his mortgage -•

H eld ,  th a t  p la i ii l il l ' w a s  n o t  e n t i t l e d  to  r e d e e m .

J?n«sctj3.pa MudaZiar v. Commercial and Zand’ Mortgage Bank, Limited,
28 Mad.j 377), not followed.

Suit io recover laud. Plaintiif and defendants ’Nos.l to 3 were the. 
sons and daughters, respeciiveljj olone Kittu, decoasod. In 1882, 
Kittu gave a nsnfriictxTary mortgage ov̂ er tlie land to sixth dofend- 
ant for Bs. 200, retaining possession of the land as lessee under the 
mortgagee. Kittn died and, subsequently, a third party caused 
the land to he sold by auction in execution of a decree in Small 
Cause Suit No. 235 o f ' 1883, which he had obtained against Kittu.' 
The equity of rodemption was purchased by sixth defondaTit. Plain- 
tifE now sought to .redeem the mortgage, on. payment to sixth 
defendant of the Rs. 200. Bixth defendant contended that plaintiff 
was not entitled to redeem. The other defendants remained cx 
<pourie, except first defendant^ who supported plaintiff's claim. The 
Biatrict Munsif hold that the aalo in Gxecutioii ol: the deoi’oo in 
Small Cause Suit No. 235 of 1883 was l)inding on plaintiff and 
diamissedthe suit. PlaintiE^appealed to the Acting District J'udga,

Seoond Appeal No. 130 of 1902, prosonfced against, tho dGorce of A. Venkata- 
Wtttana Pdi, Acting District Judge o£ South Malabar  ̂ in Appeal Suit No. S91 of
1901, confirmilig the deareo of V. llamaii Mcuon, Dietriot Munsif of Ckowgliat) 
ill Origiunl Suit Ko, 161 of 1900.



wlio uplield the finding as to tlie execution sale being binding' on Ik k o th a  

plaintiff. Ho lield that plaintiff wa.? not entitled to redeem and oiluvkiamwa, 
dismissed the appeal.

Plaintiff preferred this second appeal.
/ .  L . Rosario for appellant.
P . B . Sundara A yya r  for sixth respondent.
•TUDGMENT.— W e must take it that the mortgage imder which 

the sixth defendant claims as well as the sale of the equity of 
tedompfcion under the money decree obtained by a thiid party 
against the KarnaTaCj purchased by the sixth defendant are bind­
ing* on the tarwad now represented by the plaintiff. Nevertheless 
it is contended on the authority of Enm p])a Mudaliar v. Commercial 
and Land Mortgcuje Banl\ Limited{l) that the plaintiff is entitled 
to redeem inasmuch as the sale of the ec^uity of redemption was 
not in a suit for sale brought by the sixth defendant on his mort­
gage. That decision, however, has been dissented from in Sesha 
A yyar  v. Krishna Ayyangar(2) and in Kutian JŜ ayar v. Kri^hnmi 
Mus‘sad{S), These latter rest on the authority of the Privy Council 
decision {Eaja Kishendatt Earn v. Raja M m itaz A li Khmi{A)), the 
principle of which, is in conflict with the ground on which the 
decision in Ermap'pa MxidaUar r. Commercial and Land Mo?'igagQ 
Bank, Lm ited{l] rests.

W e cannot, therefore, follow the last decision. Tho i')lainiif£ 
is not entitled to redeem.

The second appeal fails and is dismissed with costs.

(J) I.L.E,., 23 Mild., (2) I.L.Il., U  Mad-, 96.
(3) S.A, No, 611 of 1901 (unreportcd). (4) I.L.R., 5 Calc., 198,
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