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Before My Justice Subrahinawia dyywr and Mr. Justice Boddan.

NAGANADA DAVAY awp orurrs (Lurnp DEFENDANT'S
REPRESENTATIVES), APPELLANTS,
e.
BAPPU CHEITIAR (Praivrivy), ResponpeNT.®

Contract Act—Aet IX of 1872, s. 178 Jewel lent on hire—Dledge D hirer Lo thivd
party—DBond fide advmm’ af money by thivd pariy=—Suwit by auner for recovery—
Liability of third party.

The owner of a jowel lent it on hire to first defendant, who plédged it with
third defendant—tiic latter acling in good faith,  In a suit by the owner aguinst
the hirer and thie pledgee to recover the jowel :

Held, thab the pledeee was liable to pay the owner the value of the jewel

Per SUBRAIMANTA AYVAR, J.—Bections 178 and 179 of the Tniian Coutract con-
templake mutually exclusive cases.  Section 179 refers to cortain cases wheve the
pawnor has possession which is neevssavily traceable to, and is an incident of,
a limited intarest he has in thegoods pledged.  Heclion 178 vefers to enses where
a pawnor has a decuntent of fitle to goods or has possession of goods independ-
ently of iy intervest of his therein, thongh, as one invested with the symbol of
property, he may, notwithstanding the sbsewce of any intevest, wake a valid
transfer of the guodd in certain clvemmsinnees. Though the pruwnor had pogsession,
it was traccable to, and was an ineident of, his right as the hirer of the jewel,
Tt was nut sach possession as is contemplated by section 178.

Surr to recover a jewel or its value. Tlaintift alleged in his plaint.
that first defendant had, in 1895, obtained a neck: omament catled
kasumalal from plaintiff on hire for four days, stlpulatmg torpay.
8 aunas per diem ; that as first defendant failed to return the jewel,
plaintiff had prosecuted him, though unsuccessfully; that first
defendant had dishonestly aud illegally pledged the jewel with
third defendant. Tlaintiff now sucd to recover the jowel or its
value, Rs. 600, from first and third defondants, joining the son of
first defendant as second defendant. Defendants Nos. 1 and 2
remained ex parte. Third defendant defonded the suit, and eon-
tended that he helieved first defendant to be the'owner of the jowel
and hod Jond fide lenthim Rs. 380 on the pledge of the jewel.
He smd that, with first defeudanf; s consent, he Tiad sold the ]ewcl

" Hecond Appeal No. 1531 of 1901, pmsentod against the deeree of K, Tiamaa
chandra Ayydr, Subordinate Judge'of Negapatan, in Appeal Suit No. 580 of 1900,

ytescn’ccd agninat the decree of &, Rungunadha Mudaliyar, District Munsif of
Ta,n;orc, in Uriginal Suit Nu. 523 of 1898,
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and from the proceeds of sale had repaid himself the sum advaunced
with interest, and that the jewel was only worth Rs. 425. Hbe
contended that at any rate plaintiff was not entitled to claim the
jewel from him without redeeming it by paying him the amount he
had advanced. The District Munsif found that plaintiff was the
owner of the jewel, that the pledge to third defendant was not shown
to have Leen otherwise than lond fide, and that the jewel was
worth Rs. 536. He gave a decree against all the defendants for that
sum and inferest, "Third defendant appealed to the Subordinate
Judge, who held that third defendant, though he had acted in good
faith, was not protected from liability to a claim by the real owuner
under sechion 178 of the Contract Ack; inasmuch as the first defend-
ant’s possession was merely that of a hiver. Ie upheld the Munsif's
finding that plaintiff was the owner of the jewel, and decreed in his
favour, reducing the amount to Rs. 460 with interest.

Third defendant preferved this second appeal.

P. 8. Sivaswams Ayyar for appellants.

Mr. 0. Krishnan for respondent.

Boopan, J—I think that the protection given to pledgees by
section 178 of the Contract Act is similar to that given te buyers
under exoeption 1 to section 108 of the same Act, and that the
possession intended is the same in hoth sections. In interpreting
the scction the English cases arc of no assistance. The meaning
of the section must be determined by a consideration of the statute
and of the words of the section itself. The word * possession” in
the section is elear]ly not intended to cover all eases in which the
goods, cte., arc in the physical control of the pledger, because the
““ pogsession’” in the first part of the section is distinguished from
the * custody ” of them in the last paragraph of the same section..
Tt has therefore been held that goods in the custody of a servant,
though they are in his physical possession, cannot be pledged under
the section (Biddomoye Dabee Dabee v. Sittaram(1) and Shankor
Hurlidhar v, Mokanlal Jaduram(2) and the same has been held to-
apply to jewels in the custody of a wife (Seager v. Hukmu Kessa(3)).
Moreover the possession intended is nob the possession of & person
who has a limited interest, because that case is specially provided.

“or in section 179, The word * possession ” is also uged in, seetion:

1) TLR, 4 Calo, 467, (2 LL.R, 11 Bom 704
(3) LL.R., 24 Hom., 458.

NAGANADA
Davay
v
Baery
CHETTIAR.



Niganapa
Davay
2,
Barrv
CHpTTIAR.

496 THE INDIAN LAW REPORTS. [VOL. XX¥V1I.

108, exception 1, and though the words in that scetion arve not
identical with the words in section 178, they are very similar and
I think that the possession intended is the same. Section 108
contains the words “ notwithstanding any instructions of the owner
to the contrary ”’ which are not in scetion 178, and it has been
held continuously ever since 1873, when Greenwood v. Holguette(1)
was decided that the existence of these words in the section indi
cate that the possession meant in that scetion is a possession which
is ungualified and not to be restricted otherwise than by the owner
giving instructions fo the person who has it. The section was
therefore held noi to apply to a person in possession of a piano
under a hire-purchase agreement, but the possession intended
must Do similar fo that of a factur or agent. The possession
must be such a possession as an owner has, not a qualified posses-
sion such as the hirer of goods has or where the posscssion is for
a speeific purpose.

As the word “pogsession ” in hoth sections is intended to he
restricted and as the wording of both the scotions is so similar,
1 think the word as used in scction 178 of the Contract Actis
intended to have the same mcaning as in section 108, though the
words ‘“notwithstanding any instructions of the owmer to the
contrary” are not repeated. in the former section.  In these
circumstances the pledgee of a jewel hired is not in my opinion
proteetcd ,

T think, therefore, that the deeres of the Suhmdmake J udgo it
right and would dismiss this appeal with costs.

SuenamMaANTA AYvaRr, J.—T agree. Sections 179 and”l'?fo‘o‘;E,
the Tndian Contract Act, which aro the only sections bearing on
the question under consideration, respectively, contemplate mutu-
ally exclusive cases, Section 178 refors to certain cases where the
pawnor has possession which is necossarily traceable to, and is
an incident of, a limited interest he has in the goods pledged. On
the other hand, section 178 refers to cases where a pawnor has a
document of title to goods or has possession of goods nncounected
with, and independent of, any intevest of his therein, though
as one invested with the symbol or indicia of property he may,
notwlthstandmg the absence of any interest, make a valid tramsfer

‘of the goods in certsin circumetances.

(1), 12 B.LR, 42
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Tn the present case the pawnar had, no doubt, possession, bul 2s Nacawaba

that possession was traceahle to, and was an incident of, his right
as the hirer of the jewel for four days, it was not such possession
as is contemplated by section 178. In the course of the argument
Mr. Sivaswami Ayyar referred to the case of a pledge by a factor
in possession, who has made an advance thereon so as to make his
agency one coupled with an interest, in favour of a pawnee acting
in good faith and without any rcason to believe that the paswnor
was making the pledge improperly as an instance inconsistent
with this view.

This argument however reverses the true relation of things
and assumes that the possession of the factor in the case supposed
is the consequence of his interest, while the fact is the possession
is direetly attributable to his charaecter as agent, in other words,
it is atfributable o the agency irrespective of whetherit is one
coupled with an interest or not.

Ag to section 179 the language thereof assuraes and necessarily
implies that the limited interest contemplated therein is such as to
make a pledge valid to some extent and not altogether invalid,
That, however, is not the ease here, for, though the pawnor had
a right to retain and wse the jewel for the very limited period of
four days, yet such right, cven if it were not merely personal, had
terminated at the date of the pledge, which was consequently a
wholly tortious act, a conversion for which the owner may maintain
an action against the hirer as well as the person taking delivery
from him (seo Beal on ‘Bailments,” pages 226 and 231). - Section
179 also could not therefore apply. '

As neither of tho provisions of the Contract Act that could be“

relied on in support of the pledge in question applies, the lsec,o‘nd
appeal fails and must be dismissed with costs,
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