
A P P E L L A T E  CIVIL.

Before Mr. Justice Subrahmmiia Ayija)' and M r. Justdce Boddam,

N A G A N A D iV  .DA.VA.Y and othkes (Thiub DijnrBNDATST’s 
ATigust 13. B e p b e s e n ta t ite s ) , A p p e l l a n t s ,

tieptember 5.
—

BAPPU OllETTIAR (Plaintiff), R espondent.-̂ '

C o n t r a c t  A c t -— A d  I X  o f  l8 7 :i, s. 17H  -  J s u :c l  l e n t  oh I d v c — H e d i j e  li(i h i m  i o  t h i r d  

p a r t y — B oii'd  f id e  a d va n ce  o f  n io n in j h )j t h i r d  p a r t y — S u i t  hij o i r n e r  f o r  r e c o m - y —  

L ia h iiU ij  o f  t h i r d  p a r t y .

Thu oAviHjr oi'ii jew el lent ib on liii'e t.u lirst dol'endaiil-, who plcdg'ud it \vitk 

tbij'd defendant— the latter acting* in <i'ocjd faith. Iti a suit Ii}' tlic owner !vga,iiiab 
the liirov and tU(‘ pledgee to r o . c o v e i '  tiu'. j(i\vc>! ;

T l d d ,  that the pledget'. \va.H liabli! to iiay thu owner thu value of thu jewel.
F t r  SuniiAii mama AyrAK, J.— Sections 178 aud 170 of the Tiuh'uu Contruot con- 

temphite lunttially exclusive eaaes. Section 170 refers (o ecvtain eases ■where th« 
pawnor has possession which is neeossiuily traceabh! to, and iw an ineident of, 
a limited interest he has in the gooda pieugetl. hieoUon 178 refers hocuses wlioro 
a, pawnor ha.s a document of title to goods or has poHsession of "oods iiidepeud -̂ 
ently of any interest of his therciiij though, as one invested with the symbol of 
property, he may, iiotwithstian.ding the sihseticc of any interest, nialce a valid 
transfer of the goodhi in certain civcuuistiUicoa. Thougli the pawuot had possesssiou, 
it was traccaljle. to, and wna an incident of, Iuh riglit as the hirer of the jewel. 
It was nofcsraoli posscsiaioii as iis contemplated hy section 178.

S u it to recover a jewel or its valuo. Plaintiff alleged in his plaint 
tkat first defendant had, in 1895, oHained’a neok otnameiit called 
kastimalai from x)laiutif£ on hire for four days, stipnla,tirig :to:5  
8  annas per diem; tliat as first defendant failed to retnrn tli6 
plaintiff had prosecuted him, though itDsuccessfully; that first 
defendant had dishonestly and illegally pledged the jewel ^vitli 
third defendant. Plaintifi now sued to recovcr the jewel or its 
value, Ea. 600, from first and third defendants, joining' tlie son of 
first defendant as second defendant. Defendants Nos. 1 and 2 
remained ex parte. Third defendant defended the suit, and con
tended that he believed first defendant; to be tho'owner of the jewel 
and lutd hona fide lent him Ea. 350 on tlic pledge of tlie jewel. 
H e said that, with first defendant’s consent, he had sold the jewel;
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and from, the proceeds of sale had repaid himself the snm advanced 
with interest, aad that the jewel was only worth Rs. 425. He 
contended that at any rate plaintiff was not entitled to claim the 
jewel from him without redeeming it by paying him the amount he 
had advanced. The District Munaif found that plaintiff was the 
owner of the jewel, that the pledge to third defendant was not shown 
to have heon otherwise than bond fide, aUd that the jewel was 
worth Es, 536. He gave a decree against all the defendants far that 
aimi and interest. Third defendant appealed to the Subordinate 
Judge, who held that third defendant, though he had acted in good 
faith, was not protected from liability to a claim by the real owner 
under section 178 of the Contract A ct; inasmuch as the first defend
ant’s possession was merely that of a hirer. He upheld the Mnnsif 
finding that plaintiff was the owner of the jewel, and decreed in his 
favour, reducing the amount to Rs. 460 with interest.

Tliird defendant preferred this second appeal.
P . S. Swcwcami Aytjar for appellants.
Mr, G. Krishnan for respondent.
B od dam , J .— I  think that the protection given to pledgees by 

section 178 of the Oontract Act Is similar to that given to buyers 
under exception 1 to section 108 of the same Act, and that the 
possession intended is the same in l3oth sections. In interpreting 
the section the English eases are of no assistance. The meaning 
of the section must be determined by a consideration of the statute 
and of the words of the section itself. The word “  possession ”  in 
the scction is dearly not intended to cover all eases In which the 
goods, etc., arc in the physical control of the pledger, because the 
“  possession”  in the first part of the section is distinguished from 
the custody of them in the last paragraph of the same section. 
It has therefore been held that goods in the eiiatody of a seryantj 
though they are in his physical possession, cannot be pledged tmder 
the {JBiddomoye Babm Dahee v. 8iUaram{l) amA Shmihar
M w liiha r  v, Mohantal Jaduram{2) arid the same has been heldto 
apply to jewels in the custody of a wife {8eager v. SuImti Kessa(S)). 
Koreover the possession intended is not the possession of a person 
who has a limited interest, because that ease is specially provided 
or in seotion 179, The word “  possession ”  is also u§ed m section
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jffAGAXiDA 108, exception 1, and tliough tlie words in tlaat sootion arc not
identical -witli tlie words in section 178, tliey are very similar and 

Bappu I think that the possession intended is the same. Section 108Cui'/mAU. ,
contains the words “  notwitlistandiiig' any instructions of the owner 
to tho contrary ”  which are not ia scction 178, and it has hefin 
held continuously over sinec 1873, when Greenwood v. HoJqueUB{V) 
w'as decidod that the existenos of these words in the section indi
cate that the possession meant in that section is a possession which 
is unq îialified and not to he restricted otherwise than hy the owner 
giving- instructions to the person who has it. Tho section was 
tliei'eforo held not to apply to a person in possession of a piano 
under a hire-pin’chase agreenieat, hnt tho possession intended 
must ho similar to tliat of a factor or agent. The possession 
muBt he such a possession as an owner has. not a qualified, posses
sion such as the liirei’ of goods has or where the possession is for 
a specific purpose.

As the word possesaion ” in both secfcioiiB is intended to ho 
restricted and as the wording of both tho sections is so similar, 
I  think the word as used in section 178 of the Oontraet Act is 
intended to have the same meaning as in section lOS  ̂though the 
words “ notwithstanding any instructions of the owner to the 
contrary”  are not repeated in the former section. In  these 
circumstances the pledgee of a jewel hired is not in my opinion 
protected.

I  think, therefore, that the decree of the Subordinate Judge is 
J‘ight and would dismiss this appeal with costs.

SuBEAHMANiA A yyak, J.— I  agree. Sections 179 and I f 8?:of, 
the Indian Contract Act, which axe the only sections . bearing' on 
the question imder consideration, respectively, contemplate mutu
ally excluBive eases. Section 179 refers to certain eases where tho 
pawnor has possession which is necossarilj traceable to, and is 
an incident of, a limited interest he has in the goods pledged. On 
the other hand, section 178 refers to eases where a pawnor has a 
document of title to goods or has possession of goods irneonuGoted 
mth, and independent of, any interest of his therein, though 
as one invested with the symbol or indicia of property ho may, 
Jiotwithstandm the absence of any interest, niake a valid fcrs.ngfer 
I'Ofthegqoda cifcumstanccs.

4.26 I'i-IE XKDIAI^ La w  BEPOBTS. [VOL, XXVli.



VOL. X X Y II .3 MAiDtAS SERIES. 42?

Bappx'
O h e i t i a b .

In tlie present case tKe pawnor had, no do-abt, possession, but as Naganada 
that possession was traceable to, and was an iBcident of, his riglit 
as the hirer ,o£ the jewel for four days, it was not snch possession 
as is contemplated by section 178. In the course of the argument 
Mr. Sivaswami Ayyar referred to the case of a pledge hy a factor 
in possession, who has made an advance thereon so as to make his 
agency one conpled with an interest, in favonr of a pawnee acting 
in good faith and without any reason to believe that the pawnor 
was making tlio pledge improperly as an instance inconsistent 
with this view.

This argnment however reverses the true relation of things 
and assumes that the possession of the factor in the case supposed 
is tho conseq^uence of his interest, while the fact is the possession 
is diroctly attribntablc to his chf?j:actcr as agent, in other words, 
it is attributable to the agency irrespective of whether it is one 
coupled with an interest or not.

As to section 179 the language thereof assumes and necessarily 
implies that the limited interest contemplated therein is such as to 
mate a> pledge valid to some extent and not altogether invalid.
That, howeyor, is not the ease hero, for, though the pawnor had 
a right to retain and use tho jew'el for the very limited period of 
four days, yet such right, even if it were not merely personal, had 
terminated at the date of the pledge, which was consequently a 
wholly tortious act. a conversion for which the owner may maintain 
an action against the hirer as well as the person taking delivery 
from him (see Beal on ‘ Bailments,’ pages 226 and 231). Section 
179 also could not therefore apply.

As neither of tho provisions of the Contract Act that could b$ 
relied on in support of the pledge in question applies, the! second 
appeal fails and must be dismissed with costs.


