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for specific performance (Venkate Nurasimiulu v. Peramma(l),
Venkatarama Ayyor v. Venkatasubramanian(2) and Srivamulu v.
Chinna  Venkatasemi(8)). "'he decree of the lower Court is
voversed and thers will be a decrec in favour of the plaintiff for -
Rs. 60 with interest at six per cent. {per annum) from the 21st
March 1902 to date of payment and costs throughout.

APPELLATE CIVIL.

Before Mr. Justice Benson and Mr. Justice Russell.

VYTHINATHA AYYAR axp orsers (DevENpants Nos, 4 t0 6, 8, 9
A¥D 11), APPELLANTS,
. (28
TYEGGIA NARAYANA AYYAR (Pramvtivy),
ResponpENT.*®
Hindw law—~_uit for partition of property come to plaintiff's fatler from ihe fother
of his adoptive mother—Nature of progerty so devolved—Plaintiff foint owner
with his father.

In a suit for partition brought by plaintiff against his fathor, as first defend-
ant, and others, plaintiff songhu to recover a share of property which had come
to first defendant from the father of the first defendant’s adoptive mother.

Held, that plaintiff wus a joint owner with first defondant in the property,
and was entitled to partition of it

Venkayamma Garw v. Venkataramanayyammea Bahadur Garu, (1.L.R., 25 Mad.,
687) and Karuppai Nachier v. Sankaranarayanan Chetty, (LL.IR.; 27 Mad., 800),
followed.

Surr for partition. The velationship of the parties was ag
follows: Plaintiff was the son of first defendant; defendants
Nos. 2 and 3 wero plaintiff’s brothers; defendants Nos. 4 to 10
were first defendant’s brothers and their sons. The remaining
defendants were impleaded as persons in possession of portions
of the property in question. The property in which plaintiff

sued for a share had come to the first defendant (plaintif’s father)

from the father of first defondant’s adoptive mother. The

(1) LL.R., 18 Mad,, 173. () LL.R, 24 Mad., 27,
(3) LL.R., 23 Mad., 396.

* Qivil Miscellaneous Appeal No. 81 of 1903 presented against the orden Oi
¥. D, P. Oldfield, Dirtriot Judge of Tanjore, in Appeal Suit No. 109 of 1002,
yresented against the decree of A. Ramalingam Pillai, District Munsif of
Tiruvadi, in Original Suit No, 522 of 1900.
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District Munsif dismissed the suit. Plaintiff appealed to the Vermivarma

District Judge, who said : * Of the various issues in the snit the AY;I_ AR
lower Court only found it necessary to decide one, which may be Nfgfgf;l\

very shortly stated. The partition sued for is of property alleged Axvar.
to have belonged to plaintifi’s father's mother’s father and plain-
tifi’s father, a Sudra, consents to the partition. The lower Court
referring to Mayue’s ¢ Hindu Law’ (3rd edition), scetion 25, said
that property inherited by a man through or from a female could
not be ancestral, and found against plaintiff. A much longer
discussion. than I intend would be mecessary bub for the existence
of a very recent authority which was not hefore the lower Couxt
( Venlayyomvina Garu v, Venkataramanayyamma Bohadur Garu(1))
and T de not think it necessary o go into cases which have been
superseded by that decision, To leave out of consideration tho
wills referred to therein which are not held to bhe operative, the
property passed from the original male holder through his widow
and daughter to the sons of the latter, and the decision is that
these sons held the property thus inherited, asancestral property,
as joint tenants with benefit of survivorship. I can find no reason
for distingnishing from these facts those now befors me or the
position of two eons from that of a son and his father.”

He dealt with the arguments raised, reversed the Munsif’s
order and remanded the suit to be disposed of on its merits.

- Against that order,” defendants Nos. 4 to 6, 8, 9 and 11
preferred this appoal. v

7. V. Seshagiri Ayyar snd T. Narasimha Adyyangar for appels
lants.

P. 8. Sivaswami Ayyer for respondent.

Tuncuent.—The facts, so far as they need be stated for the
purpose of this appeal, are as follows. The plaintiff is the son of
the first defendant. The second and third defendants are the
plaintiff’s brothers. Defendanta Nos. 4 to 10 are the first defend-
ant’s brothors and their sons. The parties are governed by the
Mitnkshara Law of inheritance and the plaintiff is wadivided from
his father, the first defendant. The plaintiff sued for partition,
The property in respect of which he sued for a share was property
which came to the first defendant from the father of Kamakshi,
the first defendant’s adoptive mother. The District Munsif

(1) T.LR., 25 Mad, 678 st p. 687.
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dismissed the suit on the ground that the plaintiff could not elaim
a share in property which came to his father from the maternal
side. The Distriet Judge set aside the District Mupsif’s order
and remanded the suit, relying on the recent decision of the
Privy Council in the Jaggainpett case (Venkayyamma Garu v.
Venkataramanayyammae Bahaduwr Garu(1)). The appesl is against
this order. We think that the order of the District Judge is
right. The Privy Council case relied on does not dirvectly decide
the point in issue, but that case has vecently boen explained and
commented on in great detail by a Full Dench of this Court
in Karuppai Nachiar v. Sankaranarayanan Chelty(2). The first
defendant in the present ease oceupies procisely the same position
quoad the property that the brothers, Niladri and Appa Rao, ocou-
pled in the Privy Council ecase. In that case it was held that
though *the property was self-acquired property in the hands of
their grendfather, yet in the hands of the grandsons it was
ancestral property which had dovolved on them under the
ordinary law of inheritance” and that they took it as joint
family property with right of survivorship and wmight have
partitioned it if they had so desired.

In commenting on this decision the I"ull Bench of this Court
pointed out that the right of survivorship referred to by the
Privy Council was tho right of survivorship as understood by the
Mitakshara Law (Jogesuwar Narain Dco v, Ramachandra Dutd(3)),
according to which the right will not prevail in favour of the
survivor as against the male issue of the deceasel. 'Phey also laid
stress on the fact that under the Mitakshara joint family system
there can be no joint family property in respect of which the
male issue of the joint owners do not by birth become joint owners
with their fathew, as held in Sudavsanam Maistre v. Narasimbulu
Maistr{4)., 1t follows that in the present case the plaintiff
is a joint owner with his father, tho first defendant, in the
property inherited from the first defendant’s maternal grand-
father, and the order of the District Judge is right. This being so,
it is, perhaps, hardly necessary to deal with the various difficulties

. ‘which, it was suggested at the Bar, would flow from the ruling of

the Privy Council. For example it was asked, what would be the

() LLR, 25 Mad., 678 at p. 687, (2) LL.R., 27 Nad., 300.
(8) LLR, 28 Calc,, 670 at p. 679.  (4) LLR., 25 Mad., 149 at p. 155,
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position of grandsons by several daunghters ? Wonld they take Vyrmivarms

. . v AYYaR
the grandfather’s property as ancestral property with rights of 2.
sarvivorship infer se 7 The answer is that they belong to different NX\;(\?\:A

families and thero eculd be no joint property with right of  avvan
survivorship between them. In the Privy Council case the
grandsons were Lrothers and weye members of a joint family.
And again if ther: were iwo grandsons by one daunghter and one
grandson died leaving a son, hefore tho property devolved, would
the property devolve on the grandson and great-grandson jointly or
would tho grandscn, being one degree nearer, cxclude tho great-
grandson. Iu regard to this question it is sufficient to say that
the solation will probably he fonnd in considering the basis of
the Privy Council decision suggosted by the Full Beneh, viz, the
view of the anciert Hindn law that a son of an appointed danghter
(putrikapuntra) became by a fiction of law a son’s son to his
maternal grandlather and o member of his family, ceasing to be a
member of his fether’s family, while wnder the present law a
danghter’s son, though not ceasing to be a member of his father’s
family is regarded as equal to a son’s son of his maternal grand-
father, entitled to perform his obsequies and take his property.
But the grandson of an appointed danghter under the old law or
of o daughter under the modern law is not regarded as cqual to
a son’s gon. In this view the ordinary rule of Hindn Law would
prevail and the nearver grandson wounld cxelude the moro remote
great-grandson,
We dismiss the appeal with costs,
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