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Tauwssour he admits that the fivst and second defendants are jointly entitled
G”,;“‘T” to possession with him. In this view the cases relied on in
»Uaglvliﬁﬂtl the Courts below, Parbati Clurn Deb v. din-ud-deen (1) and Koer
S Hasinat Rai v, Sunder Das (25 ave inapplicable.  [The judgment
then dealt at longth with the otber issues in the caso and findings

were called for.]

APPELLATE CIVIL.

Before Sir 8. Sulrakmania Ayyar, Offy. Clicf Justice, and
Mr. Justice Boddan,

1003, GOSTTI SUBBA ROW axp orrers (DerENDANTS), APPRELLANTS,

September
17.
October 6,

e PARIGONDA NARASIMEAM (Pramwrier), ResroNpExe,*

V.

Fridenee dvd-—I of 1873, & 02 (provize 4)—dgrecment in writing reyisiered—
Oral evidence of discharan—Admissibility,

An usufroeluary wortgago deed was excented in favour of &, who took
pogsossion of tho mortgaged land. The deed wag vegisteved. 8 died, and Lis
sdopted son bronght the prosent suitto vocovoer o portion of tho land so mork-
aaged, alleging that, during his minovity, the firsh defendant had 1akon wrongfol
possession of the proporty. The fivsi delendant was tho heiv of tho mortgagor.
His defence was that the aquity of redemption had locome vestod in himself
and another as the heirs of the deccased muovtgagor; thut he, us o person thus
entitled {0 a moicty of tho estate, had enferad into an oral agrcoment with
pluintiff*s adoptive mother and ganedian for tho redemyption of hig share only,
andd thut, in pursnance of thab agreement, bo had paid her o moiety of the mort-
gage amannt, and vedeemed tho lands in guestion s fulling to hig share:

Ireld, that he was nob precluded hy seetion 02 (proviso 4) . of tho Evidence
Act from proving this oral ngreement, ‘

Qurr for land, The facts moterial to the decision yers stated in
the judgment of the Officiating Chiof Justico as follgws :— An
nsulructnary mortgage dated the 16th May 1898 was cxecuted in
favour of one Subbarayudn, who took possezsion of the mortgaged
lands and subsequently died.  The plaintiff, who is Subbarnyuda’s

(1) LIR., 7 Cale, 677, (2y LIR, 11 Cale., 396,
.. % Second Appeal No. 189 of 1902, presouted nguingt the decrce of M. D. Bell,
Disriet Judge of Vizagapatam, in Appeul Snit No. 78 of 1601, presentod agninst
the dactee of C. Bappafya Pontuln District dMunsif of Vizdgapatam, in Original
fuit No, 887 '6f 1900,
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adopted son, sues in the present suit for the recovery of the lands gosem Svnna

in dispute, which were part of the property comprised in the
mortgage, alleging that, during his minority, the first defendant
took wrongful possession of the property. The prinecipal defence
wag that tho morigagor having died, the cquity of redemption
became vested in the first defendant and another, the daughter’s
sons and heirs of the mortgagor, and that the first defendant being
entitled to a moiety of his grandfather’s estate. entered into an
oral agreement with the adoptive mother anl guardian of tho
plaintiff for a redemption of his share only and in pursuance of
such agreement paid her Rs. 600, being a moicty of the mortgage
amount and redeemed the lands in gnestion. as falling to his
<hare,”

Tho Distriet Muansif held that the agreement could not le
proved. He decreed in plaintiff’s favour. The Distriet Judge
upheld that decision on appeal.

Defendants preferred this second appeal.

P. 8. Sivaswami Ayyar and V. Ramesaem for appellants,

T. Venkatasuliba Ayyar and Narayanna Sastri for respondent,

Sir 8. SveramaNia Avvar, Orre. C.J. Tafter stating the
facts as abovel.—The District Munsif, as well as the Disbrict
Judge, decreed possession to the plaintiff, holding that the agree-
ment sot up could not be proved, apparently on the gronnd that it
was oral, while, in their opinion, it should have heen by writing
registered.

The latter supposition is obviously wrong and the only
point for determination in this case is whether the defendant is
precluaded from proving the alleged agreemont by the concluding
part of the fourth proviso to seetion 92 of the Indian Evilence
Act. 1 think he is not, No doubt if the agreoment in uestion
woro an agreenment between the parties to the -mortgage or their
representatives in interest within the meaning of the first para-
graph of section 92, it ¢onld not be proved, the original transfer
having been by a registered instrument while the subsoquent
agreemont was oral. "Thit, however, is not the case here. Of
conrse, one party to the alleged agreement was the plaintiff,
who is the representative of the mortgagee, but of the two vepre-
sentatives of the mortgagor, only one was party, acting merely
with reference to his own interest in the property. Doubtless,
it heing opet to the plaintiff to split the mortgage, the agreement,
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Gosmrr Spuna if true, had the result of hringing abont a change in the rights
RO“ of the plaintiff and therightsof the mortgagor’s represontatives
I\}’\;\P;:;‘\JS[“&' (inclusive of the onenot party to the agreement) as they orviginally
stood under the mortgage, inasmuch as the plaintiff’s rights
would be confined to the lands retainod by fim, while the rights
of the vepresontative of the mortgagor not party to the agreomont
was merely to recover his sharve of the mnr(ga%d land on
payment of the proportionate share of the debt, with a xight $o
contribution or other remedy as against tho fivef defendant, i

vasn the cireumstances entitled him to sweh.

It is nob agreements of this gort however that come within
the provision nnder consideration.  Only those agreements come
within the seetion which alfect the terms of the previous trans-
action, not indirectly, as hore, as a consequence ol an independent
and valid contract between some only of the parties, Imb divectly
by virtue of the eonsensus of thoso who alone are competent to
reseind or modify the erviginal contract, viz, all the partics con.
eornod or all thely representatives.

The Jower Courts woern therefors n ervor in disallowing proot
of the agroomont. I wonld set asido their deerce and romaud
the case tor disposal according 1o law.

Bonoaw, J.—1 agree.

It is not necessary for e to re-sbate the facts of this case
ag they have alroady becn stated in the judgment of the leamed
Officiating Chisf Justice,

At the hemving of this appeal, the only argument raised
hofore ws was that as the agreement sought to be proved was
an exeouted agreement, the exeeption al the end of proviso 4
to sectien 92 of the Bvideneo Act did not apply; that it
only applied to exeentory agreewments and not 1o exoentod
agrecimoents,

The words of the proviso are perfectly cloar and in my opinion
apply to any agrecment whether exceutory o executed.  The rule
is stated in the first parl of the proviso, The rule iy that ““the
oxistenco of any distinet subsequont oml agreement to rescind
or modify any such contrget grant or digposition of propmty
way be proved.”  This applies equally to any agreomoent whether
excouted or cxecutory.  Then comes the excoption *except in
ensos in which such contract grant or disposition of property is
by law required to be in writing or }ns heen registered according



VOL, XXVIL] MADRAS SERIES. 371

to the law i foree for the time being as to the registration of Goserr §ussa
documents.” This being an exception to the rules stated in the 32“’
earlier part of the proviso applies also in the same way to emy  Vikicoxni
agreement whether executed or executory, the intention of the Nomasriiis,
legislature being, as it séems to me, to make an exception from the

general rule that a subsequent oral agreement to rescind or modify

any confract may be proved when the original contract is of such a

nature as that the law requires it to be in writing or where its

execution has been followed by the formality of registration. In

such cases the only way of proving the rescission or modification of

the original contract must be by proof of an agreement of the like

formality and not by an oval agreement and this whether the
agrecment has been esceuted or is executory.

There is however another aspect of the ease which has not heen
argued before us, though the facts alleged on the part of the
defendant clearly raise it and, as the suit has not been heard but
has heen dotermined upon the preliminary. question whether the
defence raisod by the defendant can be proved, it is vight that we
ghould deal with it,

The real question is whether the defendant is precluded b) any
provision of law from proving the alleged oral agreement made
between himsclf and the plaintift's adoptive mother and guardian
whilst the plaintiff was a minor. ‘

If the agreement between the defendant and the plaintiff’s
adoptive mother and guardian rescinds or modifies the original
contract of mortgage, it cannot he proved hecavse it is oral and the
original contract of mortgage is rogistered. If, however, it does
not -rescind or modify if, it can be proved as there is no provision
of law to prevent it. No contract can be reseinded or modified
except by the consent of all the partics to it or their rcpresenta-
fives, 4.c., all their vepresentatives and the soetion and the fourth
proviso to it only applies ““as between the parties to any such
instrument or their representatives in interest,” that is mecessarily
all their representiver. It is only tho parties to a contract (or
all their ropwsentatwes) who can ° contradict; vary, add to, or
subtract from, its terms™ or who can “reseind or modify such
eonfract,” and it is only when the contract is to be rescinded
ar modified, that the proviso (and the exception to the- prdVisb)
applies. Here the defendant does not contend that the ongmal

contract is vescinded or modificd by the subsoquent oral agropnient
28
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which ho alleges was made between himself alone and the plaintiff's
adoptive mother and guardian, for he does not pretend that it was
made hotween all the representatives of the original parties to the
contract but only between the ropresentatives of the mortgagee
and himsclf and be is only one of the representatives of the
mortzagor and cannot act for and bind the other veprescntatives of
the mortgagor. The original contrach remaing and is not reseinded
or modificd ; bnt he says that by an oral agrecruent made between
himsclf alove and the plaintiff's adoptive mother and guardian
(that is the plaintiff’s representative) a new aud sepavate agrecment
has been made hetween them wherehy it has been ugreed that he
should be permitted to redecm half the mortgaged property by
paying off half the mortgage mouey and receiving back possession
of half the lands mortgaged. What he alloges is that as between
himself and the plaintiff he is discharged from the contract so far
as thab iy posgible. :

It is clear that without rescinding or modifying a contract
some of the parties to the contract may agree that some one or
more of the parties to the eontract may bo discharged from it and
section 44 of the Contract Act provides for such a case and safe-
guards the rights of the other partics to the original contract,
This section provides that “ where two or more persons have made
a joint promise a release of onc of such joint proinisors by the
promisec does not discharge the other joint promisor or joint
promisors neither does it free the joint promisor so released from
responsibility to the obher joint promisor or joint promisors,”
that is, because the original contract remaing and is not reseinded or
nmodified by such a release.

Now, unless there is some provision of law which prevents proof
of an oral agreement to diseharge vne promisor from the contract
there is no reason that tho definee seb vp should not be proved.
The 92nd section of the Evidence Act does uot apply to such a case.
It only applies where the original contract is contradicted, varied,
added to, or subtracted from and the proviso only applies where
the oviginal contract is rescinded or modified and does not apply
where a subsequent contract is made independent of the original
contract that one party shall be discharged from it so far as that
ean be done as between the parties to the subsoguent contract
and I know of no provision of law which prevents such a subsequent
wontract being proved even though it be an oral contract only,



VOL. XXVIL} MADRAS SERIES. 373

In these circumstances as the plaintiff’s suit is for trespass and GoserrSprsa
$o recover possession of the Jand which the defendant alleges has & F;)).W
been redeemed wnder the oral contract which he sets up, I agree Varzeonna
that the decrees of the lower Courts arc wrong and should be Namasninas,
set aside and the suit should be remanded to the Munsif’s Court
for hearing and disposal according to law.

The ecosta throughout shonld abide and follow the result.

APPELLATE CIVIL.

Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyongar,

MEPPATT KUNHAMAD (DsreNDANT), APPELLANT, 1903,
Jannary 23.
. Al

CHATHU NAIR (Pramriry), RESPONDENT.*

2alubar law—Revenune Recovery Act—(Madras) Act IT of 1864, s. 32— Pyrchaser
of land at Revenue sale—Liability to pay tenunt for improvements before
obtaining possession.

Where a kanom was granted for Rs, B, the jenmi agreeing to pay the tenant
the value of his improvements, and it wag not alleged that the rent reserved was
lower than the usnal rent for such land, and the object of the lease was to bring
waste land into cultivation:

Held, that, baving regard to the small amount of the kanom, the iransaction
must be regarded as in substance a lease; and the engagement made by the
jenmi to pay the temant the value of his improvements was binding on the
Collector under seetion 32 of (Madvas) Act IT of 1864. A purchaser of the land
at a rovenue sale was therelore bound to pay compensation to the tenant for
improvements before he could obbain possession.

Suir for possession of land.  Plaintiff bought the land at & sale for
arrcars of revenue. The land was held by defendant on a kanom
from the defaulter. The question was whether plaintiff was entitled
to possession of the land without payment of compensation for im-
provements to the tonant under Act I of 1900.  The kanom was
filed as exhibit I and was in the following terms :—* Kanom deed
executed, ete., . . . . I havehereby, this day, granted to you

* Second Appenl No. 1059 of 1901, presented against the decroe of N, 8, Brodie,
Tiuteios Judge of Novth Malabar, in Appeal Suit No. 241 of 1800, presented
eguinst the decree of A. Annuwsawmi Ayyar, District Munsif of Badagera, in:
Original Suit No. 551 of 1894, RE
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