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APPELLATE CIV11.
Before Mr. Justice Boddam and Mr. Justice Bhashyam Ayyangar.

RAMASAMI CHETTL axp oruens (Praanrny axp His Legar
REPRESENTATIVES), APPELLINTS,
.
AL AGIRISAMI CIIISTTT axnd orusrs (DErENbANIR,
Resporzvexrs.®

ifindw Tav =Partiad purldion=-L: sco of sharcs of s one lessors in entire vitlog.:
anl of shares of otiicr o sors tuw g wlion--Soil gur portibine co fo goclive Joieta
TiebY b lessee and sonee Loscors- -Meaintarnability,

Plaintiff swed for partitien ¢l 100 kulis of land situated in (ho villuge of
A, This village was, in 1883, in the possession of the sccoud, ninth and tentk
defendauts and one Ly, as tenants in commoun and secoud defendant’s shaie wus
one-half and the share of the othars was oncesixth cach, fu 1887, the {enth
defendant’s one-sixth share and ioferest in the entive village (including the 10
Joaids) was aftached i ¢ cecution of a decree against him,  Iis interest in the 100
Lalis was »old and purchased by the present first defendant, whilsi one-hall of
Lig shave in (he vest of the village was purchused by the deevee-bolder N. In
1589 and 1891, respectively, N similarly purchased the one-sixth sharo in e
villagy, including the 100 kulis, of L and of tie ninth Qefendant, respectively,  In
1894, N xold the cntire inferegt acquived by him in the village to &, who, in 1897,
+old the game in cqust moicties to the ninth and tenth defendaats. In 1507,
plaintit obtained a lease fiom second defendunt of hor one-half share in the
entire village, exclasive ol the 100 kalis, for a term of twenty-three years, and a
similar lease from uinth and tenth defendants of their interest (amonnting together
to one-hnlf sharc)in the village, without reservation, Plainiiff now sued for
partition of the 300 kulis. 1lis cusc wag that by hiy leases ke had acquired a
riglit {o the cxclusive possession for twenfy-three years of the entive village
exclusive of the 100 kalis, and that in respeet of the latter ho was entitled to joint
possession for the same period with the fust and second defendunts (the shares of
the threo being respectively one-third, one-sixth, and one-half), and that as he did
not like such joint pogseesion bhe desived a pavtition of his one-third share;

II 14, that plaintilf was entitled to have partitinn, though lie was only lessec for
a term of years, and tlough that partition could oxly lust for the period of his lea..c.
T'he suit was not one for partial portition inasmuch as plaintiff was not entitled
to pariition of the rest of the village, to which he was entitled to exclusive
posseasion, under Lis leases for twenty-threo years. The ouly portion of the
villaga he could demond partition of was the 100 kulis, to which T was onls
entitled to pussessivn jointly with the fivst and sccond defendants,

. - - - PP ———

“ ¥eecond A peal No. 803 of 1901 presented against the decree of 1L, Moberly,
District Judee of Madura, in Appeal Suit No. 205 of 1900 presenicd against the
decrea of V. Swaminatha Ayyar, District Muasif of Tiramangalam, in Original
Euit N, 168 of 1809,
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Sevp for pactition, The faels arve (ully set ont in the judgment
of the Iligh Court. The District Munsil disiissed tho suit, and
the Distrivt Judge npheld that order of dismissal, on appeal.

Plaintiff proferred this appeal

PR Suidare Lyyar Tor appellant.

17 Wvishngsmami dyporand K N Ay For livst respondent,

Sluncawene~~The appellant snes for a partition of the 100

Lalis of punja land mentioned in the plaint and for the recovery
ol lus one-thied share thevein. The land is situate in the inam
vitlage of Attukkulam, which originally belonged in ejual moietics
fo two brothers —the great-grandiather of the tenth defendant and
e geeat-grandiather of one Takshmana Ayyor, on whose death
Lis half share devolved on his danghter, the sceond defenlunt.
The Tadf shave of the greak-grandfather of tho tenth defendant
devolved, share aud shure alike, upon the tenth defeudant, his,
hrother, one Perla Takshmana Ayvar, and his hrother's son, tho
uinth defendant,  The village was thus in the possession of the
zocotid, the wninth and  the tenth  defendants and one Peria
l,_ukslmumﬂ. Ayyar, as tenants in common, the second defendant’s
share Deing one-half and those of the ninlh and tenth defend-
ants anil Leria Lakshmana Ayyar hoing one-sixth cach,  These
persons originally had only -fhe melvaram right in the 100 kulis
of land in question, the right of oceupancy or kudivaram right
Leing with cortain ryots, who subsequently, from time to time,
relinquished their rights of vecupancy prior to 1883 and thus these
defendants and Peria Tiakshmana Ayyar beeame the full owners of
the 100 kulis, de., of hoth the varaws therein. One "Nagulusami
Chettl obtained n decree agninst tho fenth defendant in Original
Suit No. 218 of 1887 mrl in excention thereof, hie, on the 80th
October 1888, allached (oxhibit VI the fonth defendant’s share
and mterest in the village, dusw]:mn ﬂu) same under two items,
the first item as the one-sixth shave Twlonging 1o (he defendant
in the village (the extent being 100 eawuics of nanja and 900
kulis of punja) and the second item as the vight to hoth the varams
in ﬂw 100 kulis of punja (now in question) a note being added
that the delendant’s eotive vight and intorest in the propevtiss
wore attuched.  The Donndavies given in vespeet of the fiest item
ave appareutly the oundavies of the whole village (thus ineluding
the 100 kulis forming the 'suco)u'l ttemy. The Toundaries given in
respect of the second tem are apparently the houndavies of the 100
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kulis nlone.  The second itemn was sold on the Bth Felruary 15889
and puchased for s, 102 by the first defendant (in this suit ),
the sale heing confirmed (ride exhibit X1IT) ou the L0th April
1889, The first item, or rather one-half of the first item. /e, half
of one-sixth share belonging to the tenth defeudant, was sold on
the 1st Apeil 1889 and purchased hy the deerce-holder Nagulusami
Chetti for Rs, 75. the sale being confirmed on'the 18th June 1889,
(exhibit A). 'Tho same Nagulusami Chetti obfained a decree
againgt the widow and legal representative of Perfa Talshmana
Ayyar (afaresaid) the owner of an one-sixth share and in exeention
thereo! hrought to sale and purchased for Ils, 76, on the 1st dnly
1889, the one-sixth share in the village belonging to the judg-
mentedebtor (exhibit ), the sale being confirmed on the 2nd
September 1883, The deseription, exteut and honadaries of the
property are substantiolly the same asin exhibig A, The saooe
Nagulusami Chelti obtained a deerce aguinst the ninth defendant
and in excention thercof altached (exhibit L) his cne-sisth shave
in the village, the deseriptiony extent and boundaries of the property
being substantially the same as in exhibits A and B, The deerce-
holder himself Lecame the purchaser (for Ry 125 on the 14th
April 1801, the sale being confirmed on the 20th June 1891 (vide
exhibit €). The descviption of the property in exhibit C is
identical with that in exhibit T, Bothin Ts and in C, refexence is
mado to the defendant’s one-sixth share in the ¥ heasts, trees, titbu,
tidal tank, bhund, &e.* and in this vespect they differ from exhibits
A, B and XITI. While the nintb defendant’s share was under
attachiment, the frst defendant, on the 10th March 1891, preferred
& elaim under section 278, Civil Procedore Code, stating that ho
had become the purchasey of the 100 kulis of punja (now in question)
in execntion of the decres in Original Suit No. 215 of 1887 (already
referred to?, that the ninth defendant had no wanner of right
or enjoyment therein, that Nagulusami Chetti, the plaintiff, had
fraudulently included the same in the allachment and that it
should he released therefrom (zide exhibit Q). The Distvict Munsif
fixed the 15th April 1891 to enable the partics to adduce evidence
in regard to the claim petition, and, onthe 14th April, he beld
that the evidence elearly established that the tonth defendant, the
defendant in Original Suit No. 215 of 1887, had euly a sixth share
in the 100 kulis and, dismissing the claim preforred Dy the fivst
defendant, ordered that the ninth defendant’s one-sixth inferest
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in the 100 kalis should also be sold ; aud on the same day, the one-
sixth share of the ninth defendant in the village was sold and pur-
chaxed by Nagulusami himsell.  After this sale, if, as alleged by
the plaintiff, tho tenth defondant had only a sixth share in the 100
kulis in question (as in the remaining portion of the village) and
under exhibits B and € Nagulusani Decame the porehaser of tho
one-sixth share of Peria Lakshimana Ayyar and of tho one-sixth

ghare of the ninth defendant, in the wholo village including the

100 kulis in guestion, the position of the varions parties concerned
in thio village would be as follows :~~The sceond defendant would
continue to possess one-half share in the whole village.  Nagulusami
would be the owner of one-third share in the whole village axd of
a Turther one-twellih share thereof exclusive of {he 100 kulls in
question ; thio tenth defendant would be the owner of tho remaining
ouc~-twelfth shave of the whole villago {exelusive of the 100 kulis
in guestion, while the first defendant would have a sixth share in
the 100 kulis in question,

T4, however, as alleged by tho first defondant, the teuth defend-
ant was the soparate and exclusive owner of the 100 kolis in
guestion, the position would he as follows :—The fivst delendant
would liave the sole aud exclusive ownership of the 100 kulis awd
the vest of the village alonejwoeuld be owned by the sceond defend-
aut, Nagulusami Cheltl and the tenth defendant ag tenants in
common, their shares belng respectively one-half, five-twelfths
and one-twelith,

Nagulusami Chetti sold bthe entive tntorest aeguived by him in
the village, under exbibits A, B and €, to one Alagappa Chotti
on the 1fth May 1884, for Rs. 500 (exhibit D) and the Litter
sold the same in eyual moielics fo the tenth and uwinth defondants
ou the 11th October 1807 (exhibits T aud ) foxr Re. 540 each.
The ninth defendant thus heeame the ownor of five twonty-
fourths and the tonth defendant the owner of seven twenty-fourths
(five twenty-fourths plus a twellth). ‘Whether such owanership
oxtended over the eotive village including the 100 kulis in
question or only over the rest of the village (excluding the 1Q0

lolis) will be considercd later on.

Tho plaintiff obtained a lease (exhibit G, dated tho 21st

‘4 ‘Eaeptembcr 1897) from tho second defendant of her one-hall share
" in the entire village (exelusive of the 100 kulis in question, or, at

any rate, of the kudivaram right therein), for a term of twenty-threo
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years inconsideration of the payment of a preminm of T¥s. 1,960.
It is perfectly clear from this document that the second defendant
did not, resorve anything hat tho 100 kulis in question, and that
the waste lands in the village referred to by the Courts below as
250 kulis were included in the lease (wide pavagraph 4). About
the same timo (on the 14th October 1897} tho plaintiff obtained
o similarlease (sxhibit H) from defondants Nos, 9 and 10 of {Loir
interest (amounting together to ono-half share) in the village,
without any reservation, for tlie same texm of t wenty-three years, on
payment of a premium of Rs. 1,990,  Exbhibits G and H have both
been registered and the plaintiff's case in the prosent suit is that,
by virtue of exhibite G and I, ho has acquired o right to the
exclusive possession for twenty-three years of the entive village
exclusive of the 100 kulis in question, and that in respest of the
latter lie is entitled to joiut possession for the same poriod, with
the first and second defendants, the sbares of the fthree luing;
respectively, one-third, oue-sixth and one-half, and that, as he does
not like such joint posseesion, he desives a partition of his onc-third
shave. .

Among  others, tho principal issves framed in the case
were s Whother the 190 kulis in question became the exclusive
property of thie tenth defendant or continued to be the joint

proporty of the co-sharers (issue No. 8); whether the plaintif’

i estepped by the condnet of Nagulusami Chetti from: denying
the first defendant’s exelusive title to the 100 kulis in guestion
(issuo No, 2) ; whethor the plaintiff is cntitled to maintain a suit
for the putition of the plaint 100 lulis alone (5th issuo);
whether the first defendant is concluded by the order of the
District Munsif (exhibit O) passed in Original Suit No. 23 of
1890 (in which Nagulusami Chetti was the decree-Lolder) dis-
missing his claim petition, from claiming the onc.sizxth share in
the 100 kulis in question, which was therein attoched as the
property of the ninth defendant, the judgment-debtor thorein
(issue No. 7).

The Distriet Munsif found thet the tenth defendant owned‘

and cujoyed the 100 hulis as his exclusive property, that the
plaintiff, who dorives his interest in the plaint land {rom .defond-
ants Nos. 9 and 10, who in their tnen devived their title from
Nagulusami Chetti, is estopped from disputing the cxclusive title
of tho first defendant, and that the plaintiff’s claim is a claim for
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a pavtial partition and as surh isnot maintainable.  He aceordingly
disafssed the plaintit’s suil without recording auy finding on

Auseamsan 3ggme No. 7. The District Judge, on appeal, concurring with the

Cuerrr.

District Munsif that the it was ene fora partial partition aud
that the plaintili was estopped from denying the fivst delendant’s
exclugive title to the lawd?, confirmed the decvee of {he Disteict
Muusif dismissing the snib, anid oxpressly vefrained from consider-
ing and deciding the third issue, viz., whebher the plaint Tand was
the exelusive property of the tenth defendan b, thougl, Trom the
tenor of certain observatlons made by hiny i paragraph 4 of his
judgment, he seems Lo have beon inelined to take the sime view as
the District Munsit on that question also. 16 s to he rogretted
that, in 2 complicated case of this sort, the Lower Appellate Cowrt
should not have considered and recorded ity finding on this impor-
tant issue which wonld go to the veol of the plaindif”s case on the
merits,

Tu support of this sceond appeal the pleader for the appellant
coutends that this cannot be vegarded as w suih for partial purti-
tion inasmuch as upon his own ciose he iy nob entitled to any
partition of the vest of the village (o which, by vivtue of exhibits
G and M le beenme eutitled to exclusive possession lov the teym
of tweuty-1liree yeoxs and that the only porlion of which he can
demand a parlition is the 100 kulis i question, to which he is
entitled to possession only jointly wilh fhe fivst and sceond de-
fondants and that thougli he is only a lezsee for o term of years of
the interest of the ninth and tenth defendants, he is outitled to de-
mand a parbition.  In our opivion this contendion is woll-founded,
{hough the partition which he secks o enforce can last only for
the peviod of Lis Jease. Lt is no doubt the law that the transferen
from one or more co-shaves of a portion only of the eo-teuaney
cannot maintain a suit fov partition of the portion transferred to
him, whether for » texm or in perpetuity (Parbati Churn Dl v,
Aén-d-deen(1)), bub in this case, the plaintiff ig, so far at any rate
as The one-sixth ghave of the ninth defendant is concerned, a lessoo .
of that one-sixth futerest in the whole of the village: and so far
as that right s conerrned lie is ot transferce of an interest in a
portion of the village and though he bas acquived only a limiicd

‘ tgrm. in sueh inlercst, we hold that it s eompetent to hint to ]Jr’ing

(1) LLR., 7 Cale, 277,
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a suit for partition which is to last during that term (Baring

v Nash(l) and Healon v. Dearden(2); see alse 1 Washbarn’s
; I"Leal Property,” pages 713, 715 and Freeman on ¢ Co-tenancy,”
pavagraphs 485, 440 and 421). In our opinion section 44 of the
Transfer of Propexty Act adopls the same principle and provides
that the transferee of an interest in the share of a co-owner may
cnforce a partition of the same so far as is necessary to give cffect
to snch transfér. And the suit cannot be regarded as a sunit for
partial partition, inasmuch as the plaintiff cannot inclnde in his
claim for partition the remainder of the village of which he already
has the exclusive possession under exhibits G and H with the
eongent of the second, ninth and tenth defendants who aloune have
any interest therein. We cannot acende to the contention made
on behalf of the respondent that the plaintiff is not entitled to the
exclugive possession of {he remaining portion of the village, inas-
much as the lease of tho shave of the sccond defendant reserving a
vight in the 100 kulis ia question will give him no right whatever.
The plaintilf after obtaining a lease of the 21st September 1807
(exhibit G) from the second defendant of the vest of the village,
obtained a lease on the L4th Octoher 1897 (exhilng H) from the
ninth and tenth defendauts of their interest in the rest of the
village and of their alleged interest in the 100 kulis also. Inthe
very passage in Washlurn’s © Real Property,” pages 657 and (88,
relicd on by the learned pleader for the respoudent, it is laid
down that ¢ where one bas conveyed a speocific part of an cstati of
whieh he ig tenant in common with others, the eonveyance may
he made good by the other eo-tenants releasing to Lim their inter-
est in sueh portion.”  Eveu assuming, for the sake of argument,
that exhibit G, if it stood alone, would be inefficacious to give
any vight to the plaintiff, the subscquentlease, exhibit 1, ohlained
by the plaintilf from the other co-tenants, the ninth and tonth
defendants, would operate as a release to him of their inferest in
the remainder of the village and thus make good the lease given by
the sceond defendont. 'The plaintilt, thercfore, has a valid title
to the possession of the remainder of the village for the term of

twenty-thires vears with the consent of all the co-tenants. As,

thevefore, he eannot demand a partition of that, he has rigbt]‘y

brought his suit for the partition nl the 100 kulis alcme in which:

(1) 1 Vo, & B., 551, ‘ (2) 16 Boay, 14,1.

e b AL S

RAMASAMI
CHELTL
Uy

AT AGIRISAMI

CHnETII,
N



268 THE INDIAN TAW REPORTS.  [VOL XXVIL

Tauwssour he admits that the fivst and second defendants are jointly entitled
G”,;“‘T” to possession with him. In this view the cases relied on in
»Uaglvliﬁﬂtl the Courts below, Parbati Clurn Deb v. din-ud-deen (1) and Koer
S Hasinat Rai v, Sunder Das (25 ave inapplicable.  [The judgment
then dealt at longth with the otber issues in the caso and findings

were called for.]

APPELLATE CIVIL.

Before Sir 8. Sulrakmania Ayyar, Offy. Clicf Justice, and
Mr. Justice Boddan,

1003, GOSTTI SUBBA ROW axp orrers (DerENDANTS), APPRELLANTS,

September
17.
October 6,

e PARIGONDA NARASIMEAM (Pramwrier), ResroNpExe,*

V.

Fridenee dvd-—I of 1873, & 02 (provize 4)—dgrecment in writing reyisiered—
Oral evidence of discharan—Admissibility,

An usufroeluary wortgago deed was excented in favour of &, who took
pogsossion of tho mortgaged land. The deed wag vegisteved. 8 died, and Lis
sdopted son bronght the prosent suitto vocovoer o portion of tho land so mork-
aaged, alleging that, during his minovity, the firsh defendant had 1akon wrongfol
possession of the proporty. The fivsi delendant was tho heiv of tho mortgagor.
His defence was that the aquity of redemption had locome vestod in himself
and another as the heirs of the deccased muovtgagor; thut he, us o person thus
entitled {0 a moicty of tho estate, had enferad into an oral agrcoment with
pluintiff*s adoptive mother and ganedian for tho redemyption of hig share only,
andd thut, in pursnance of thab agreement, bo had paid her o moiety of the mort-
gage amannt, and vedeemed tho lands in guestion s fulling to hig share:

Ireld, that he was nob precluded hy seetion 02 (proviso 4) . of tho Evidence
Act from proving this oral ngreement, ‘

Qurr for land, The facts moterial to the decision yers stated in
the judgment of the Officiating Chiof Justico as follgws :— An
nsulructnary mortgage dated the 16th May 1898 was cxecuted in
favour of one Subbarayudn, who took possezsion of the mortgaged
lands and subsequently died.  The plaintiff, who is Subbarnyuda’s

(1) LIR., 7 Cale, 677, (2y LIR, 11 Cale., 396,
.. % Second Appeal No. 189 of 1902, presouted nguingt the decrce of M. D. Bell,
Disriet Judge of Vizagapatam, in Appeul Snit No. 78 of 1601, presentod agninst
the dactee of C. Bappafya Pontuln District dMunsif of Vizdgapatam, in Original
fuit No, 887 '6f 1900,



