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requived for the full and wnimpaived nge of {he howse,”  Ou the
evidence in the present case, we are of opinion that the Municipality
failed to discharge this onus.  We allow the appeal and set aside
the award with costs throunghout,

APPELLATE CTIVIL,

Before Sir S. Sulbratonanio Ayyar, Ofiy. Clief Justice, and
M. Justive Bhashyom Ayymnpor,

KAMISETTI SUBBIAH anD oruERs (DEFENDANTS), APIRLTARTS,
.
KATHA VENKATASAWMY (Praryrirr), Resroxpuyy.

Centract det—~IX of 1872, 83, d, o~Tlace wlheve contrarl ix made—Troposal and
aceeptance by letter—Jurisdiction—Cinil Troredure Code-—det XI17 of 1882

2. 17-=% Pluee where the conbrael wos snoade,”

Plaintilf, who resided at Karnool, filed a suit in the Distriet Cowrt of Karnool
againgt the delendants, who resided in Madras, for damages:  Plaintif had heen
consigning goods for sale fo the defendanis ng commisadon agéuls aul Ln now
complained that they had s01d his goods af rates unneceessarily luw, The confrach
of agency had been concluded hy poscal emumunieations hetween plainiiff aud
defendants :

Jetd, thal the suib was ove arvising eub of conbrace within the meaning of
seebion 17 of thw Code of Civil Procedure, thaf, within ihe meanivg of explanalion
1T fo thub gontion, the cause of wetion aroso ab the place where the eonlbraci was
made, 4.2, ut Madras and thab elause i of the explauation wie Inspplieatlo to
Lhe suit dnasmueh as the amoune elaimed was one paynble nob v perlormanee of
the eontract, i as dumages for it Lreach,

Uuder the Tndian Contract Act, whore the proposal and aceepiance ayre made
By lettery, the vontract is mude ab the rime when ud ab the place where the
Jeiter of aceeptanee is - posied, though ihe coutract is voidable ut the instrnee of
the ageeptor by commuuication ol hiy rovocation before the acveplince has como

o the knowledge of the proposer.

Surr for damagoes.  Plaintiff, in bis plaint, deseribed himsell as
rosiding at Kurnool, and the defendants as vesiding ab Madras.
e alleged that the defendants were commission agents ; that there
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# Appeal No, 232 of 1001 pregenicd against the doevee of W, M. Thorbmn,

Districr Judge of Kuinool, in Original Suit No, 2 of 1900, ‘
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bhad heen dealings between him and the defendants in the course
of which he had heen sending goods to tho defendauts at Madras
and the defendants had made advanees or lent money or honowred
Lis hundios drawn on them at Madvas on the seeurity 0f the goods,
which were sold by the defendants in Madras as plaintiff’s
commiission Agents, at a commission, the sale-proceeds being
appropriated hy the defendants {o the amowuf due to them.
Plaintiff atloged that defendants had sold his goods ab rates much
Telow their value, and clainied that {hey were answerable for the
damages gustained by him in consegronee of their unwarranted
action in selling the goods ab vates ab which they ought not to
have sold them withoud the knowledge, consent and instruetions
of ihe plaintiff and coutrary to the course of bueiness which had
always been followed. Ile laid the damages at Re. 2,020-13-9,
and hrought the swit in the Distriet Cowrt of Kurmool. The
written stalement of the defendants, besides fraversing the claim
on the morits, vaised the (nestion of | avisdictinon in paragrapls 13
and 14 as follows i

< That there was neither an express nor inplied contract hotween
{he plaintiff and the defendant’s firm thab the anmoiut of damages
to which this snit relates was pavable al Kurnool within the

“jurisdistion of this Monourable Cow. That the daniages c¢laimed

by the plaintifl being those avising in eonsequenee of the alleged
anwarranded action of the defendints in selling his goods in Madvas,
fhe tlied defendant is advised and he thevefore svers that the High
Conrt of Judicature at Madras is vhe Conrt which has jurisdiction
o entertain this suit and not this Hencurable Cowrt, under elause
IT, seetion 17, Clivil Provedure Code.™

Mhe fivst issue raised the question of Jueisdiction.  The District
Tudge was of opinion that the suit might have Deen instituted
either at Madras or at Knrnool, and held that the District Court
at Kurnool had javisdiction. e dealt with the claim on its
merits and gave plaintiff a deeree for Ry, 1,550-14-5. It appeared
that the proposal bad been sent by plaintiff by post to Madvas,
whero it eame to the knowledge of the defondants, and that the
defendants had posted their accoptance of it at Madras.

Defendants preferred this appeal. |

P. 8. Bivaswini Ayyar, P, B. Sundare dyyar, Sundara Sastyi
‘and Kumarasamy for appellants. ’

T. V. Seshayiri Ayyar and Balanwlhunda dyyar for respondents.
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Jupcyext,—The Tespondent, a resident of Kurnool, sucs the
defendants, who are commission agents carrying on business in
Madras, for damages alleged to have been caused to the piaintiff
in consequence of “the unwarrauted action of the defendanis in
selling the plaintiff’s goods at rates at which they ought not to
have sold, without the knowledge, consent and instructions of the
plaintiff and contrary to the course of business always followed.”
The contract of agency was conclnded by postal communications
between the plaintiff and the defendants and -the dealings conaisted
“in the plaintiff sonding goods to the defendants (at Madras) from
time to time and the defendants making advances or lending
moneys or honowring and paying plaintiff's hundies drawn on them
in Madras, on the security of tho said goods and selling the same in
Madras as pleintif’s commission agents,” and appropriating tho

halance of sale~procecds (after deducting the commission due to
them) towards the amounts due to them.

Tho suit was brought in the District Court of Kurnool, and the
first issue framed in the cage was whether the District Court of
Kurnool had jurisdiction to enterbain the suit, The District Judge
held that ho had jwmeisdiction inasmuch as the dealings of the
partios were begun and carried on by letbers written from Kurnool
to Madras and from Aadras to Kurnool and therefore the suib
could be instituted at either place, and gave a deereo in favour of
tho plaintiff on the merits. The only paint argued in the appeal
is the question of jurisliction. "We are unable to conecur in the
view taken by the District Judge and must held that the Distriet
Court of Kurnool had no jurisdiction to entertaln the suit. If the
suit is vogarded as one founded en tors, by reason of the
defendants’ neglect or misconduct in selling' the plaintiffi’s goods
at an undervalue, it is clear that the cause of action arose (wide
saction 17 (&), Civil Procedure Cede) in Madras and not in lurnocl,
But viewing the suit as one arising out of contract, within the
weaning of explanation III to section 17, Civil Procedure Code,
and this, we think, is the character of the suit for purposes of

determining the foram-—the question is whether it can be held

upon the admitted facts that Kumool was (I) “ theplace where the
contract was made ” or (IT) “ the place where the contract was to be
performed ” or its performance completed or (iii) ** the place where
in performance of the contract” the amount sued for was expressly

or impliedly payable.. Clause (ii) of explanation (iii) is claquy;
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inapplicable to the case and the vespondont’s pleader did not vely
upon it ; but ho relied upon both clause (i) and clause (iii). We aro
clearly of opinion that clauso (iii) is also inapplicable to this suit,
ingsmuch as the amount sued for is really, as it purports to be,
in the nature of damagoes for alleged breach of contract and
not an amount payable in performance of the contract. The
vegpondent’s pleader argued as if the amount which the plaintiff
sooks to recover in this action wore a sum which the agent was
bound, under seetion 218 of tho Contract Act, to pay to his
principal ; and on this footing e contonded that the agent was
bonnd to seck the principal and pay or tender the money and that
therefore the money was payablo at urnool, in performance of
the contract of ageney. But a reference to sections 217 and 218
of the Contract Act will elearly show that the sum veferred to in
section 218 is the balance remaining with the agent ont of the
sums “ received on account of the prineipal in the business of the
ageney ' (after deducting therefrom all moneys due to the
agent in respect of advanees made or expenses incvered hy him
in eonducting the agency business and also sach romunerabion ag
may be payable to him for acting as agent). The present suitis
one hrought really under section 212 of the Contract Act for
compensation which the agent is hound to make to his prineipal
“in respect of the dircot consequoncesof his own neglett or want of
skill or miseomduct.” It is therefore unnecessary to consider the
various cases citod on hoth sides and decide in this appoal whethor
an agent iy bound to render on demand proper accounts to his
principal at the place of residence of tho latter and seck his
principal and pay at his residence, the sums payable to Lim nnder
gaction 218 of the Contract Act. There is no authority whatever
for the position that a parly committing a hreach of contract
should secl the other party to the contvact and pay him, at his
residence, compensation or damagos for such breach of contract—
whieh of course is an wnliguidated amount, not to say that clause (ii1)
of section 17, Civil Procedure Code, refers anly to an amount payable
in ¥ peﬂormuue of the contract.,” Tho only yuestion that has
to be decided therefore is whether the ¢ contract was made” in
Madras or in Kurnool ; and this deponds prineipally upon sections
4, 5 and G-of the Contract Act. In our opinion the contract was
made in Madras, where the plaintiff’s praposal—sent Ly post—came
to the lmowledge of the defendants and whove tho defendants’
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acceptance was posted and was thus put in o vonrse of transmission
to the plaintilt se as to Le out of the power of tho defendants
Under the Indiun Contract Act. it is frue that the contract is not
eomplete in the sense thab neither paty can recede therefrom,
until the acceptance comos to the knowledge of the propescr,  But
ab the time when the acceptance is posted, the contract hecomes
cowplete ag against the proposer and any communieation (from the
proposer) which reaches {he acceptor after this moment, revoking
the proposal, is altogether inoperative.  As ngainst the acceptor,
however, the contract is not complete at that moment and can he
avoided by bim hy communicating to the proposer, a rovecation
ol the aceeptance, hefore the acceptance reaches hinn, Under the
Luglish law, this seems to remain still an open question (see
Pollock on ¢ Contracts)” seventh cdition, page 93), thongh in all
probability, English Courts may now be bonnd to hold that an
wqualified acceptance ouce posted cannot be revoked cven by
a tclegram or speeinl messenger outsteipping its arrival (ddd.,
page 36).  The learned pleader. for the respondents, argues that
the contract conld not be held to have taken place ab. the moment
ol the posting of the acceptance inasmuch as the aceeptor conld
have reveded from it before the aceeptance reached the proposer.
There is, however, the anomaly —if it he an anomaly-—-that the other
party could not recede from it.  1f a contract he not concluded,
it should, of cowrse, be open to cither party to reeede from it ; and
this Deing so it cannot suceessfully he contended that the contract
is not concluded when the Jelter of accoptance is posted for
admittedly the proposer is no longer at liberty to recede. The
conclusion, we come o is that the contract is made at the time and
at the place when and where 1he letter of aceeptance is postod, but
that, under the Indian Contract Act, abany vabe, the contract is
voidable at the instance of the acceplor by communicabion of
lis revoeation bofore the acceptance has come {o the knowledge
of the proposer. Tu Newcomb v. DeRoos(l), the offer was mado
by the defendant from Londen by letter addressed to the plaintiffs
at. Stawford. It was reeeived by the plaintiff at Stamford and

the letter of acceptance also posted there. Tt was held that

the contract was made at Stamford; and it was further Tield

in that case that the whole canse of action, 4., the contract
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as well 8 the work 0 be done thereunder, avose ab Stamford, In
Tuylor v. Jones(1), the converso of this case, where an offer o
buy goods was made by lotter posted in the City of London and
was accepted not by a lettor but by sonding the goods to tho
proposer’s place of business in the ecity, it was held thal tho
contract was made and the whole cause of action arose in the City
of London. The question as to where a contract is made is fully
considercd and discussed by Savigny in his treatise on the Conflict
of Taws—Guthrio’s ¢ Traunslation,” second edition, pages 214 ond
915, ete., and ho answers it without hesitation, as follows :—

“The contract is eoncluded where the firsb letter is veceived
and the assenfing answer is dispatched Uy tho receiver for at
this placo a concwirent declaration of intention has been arrived
at  The sendor of the first Ictter is therefore to be regarded as if
he had gone to meet tho other, and had reccived his cousent.
This opinion has been adopbed by several. DBut many have
suggested the following doubts, The assenbing letter, they think,
may be recovered bofors its arvival, or aunnulled by a revocation
thereforo the contract is first completed at tho place where the
sonder of the frst letler has received tho answer, and has this
become aware of the other’s agreement. Dub it is quite wrong to
reject the true principle in covsidevation of suoh very rare cases.
In far the greater number of instances hoth intentions will e
declared without such a wavering of resolution ; but where that does
happen, tho question can only bo decided by taking into aceount
a multitade of particular circumstances, so that, even then, tho
arbitrary rule proposed by our opponents is by no roans suffieiont ”
(vide elso footncie (¢) ab page 215 in which all the authoritics
bearing on the question are summarised and collected). k

Woe, therofore, allow this appeal with costs throughout, and
setting aside tho decree appealed against, dircet the plaint to be
returned to be presented to the proper Court.

(1) LR L, C.P.D, 87




