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re<iiiirod for the full and nnimpdred nee of the hou«c.’ -’ On the viskkata.
evidence in the present case, we are of o]:)iniou that the Muiiicipaht j  
failed to diseharge this onus. W e  allow the a]:)poal and Bet asijo /'• 
the award with costs throughout. Collectoe

01? (t ODAVAET,

A rP E L L A T E  C I V I L ,
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IvAMISETTI BTJBBIAH and others (D efendants'), A ptt'.tj.ants, 190̂ ..OcfoJ/oi' 
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a e c e p ta n c c  h y  l e t t e r — J ir r is d ic iio r i-— C i v i l  T r o c o c h tr e  C od ':‘ --~ j\ct X I V  o j  18S2 
s . 17— T h i c o  i i 'h n e  ihn  c o n t r a c t  w a s  'm a d e .”

Plaintiff, wlio rosiilcd at Kuriiool, (lied a ptiiJ, in flic; Dktiioi Cariro of Kamaol 
against tlie clelVudants, wlio resitlcfl in iradi'iis, foi' clamagos. rifautiff liad liec-5i 
cnusiguing gooda for sale io i:lio clofendanis us conrrais,-ji(ju an'OiiLij aiirl Ln now 
cornpluinecl that thr'V had sold his gooils at rates uivnciT'Ssai'ily low. The coni 
of agciicy had hecn eoneludeil liv i>OJ<ral eoiiiinunicfitit'iriF; I-K'j.u'coii iilaintiff •unl 

iiofoudants:
J l d d ,  i h n l  rhc s u i t  w a s  o t i o  [ i r t s i n o '  out of coni j'acc wJihisi ihi* uieaiiing ,-;f 

soction 1-7 ol! i;hi‘ Code* of Civil rroccdiii'c', that, within i-hc moanlus' n £  expIaua tiaiL 
III to tliufc siirtion, tlie causo oi‘ aeti'iu arose i t t , the pl;tco ^vhe '̂0 tJio t’onlmri n*as 

at Jlaclras and that, clai.ise iii f<f tlie p.Y]>ha)ri.f56n wity inapplicaliln to 
tl»o Hiiit inasiiiuidi asf tlio ainoBnc cLnimf'd was ojir> jmyrihli' uot in perroj'jnani-i! of 
tho contract, hnt as ilaDiageP for itf; hroafb.

ITudor th f Indian Conivact Act, wJnu'O the la-oposul and acccpiaiice ,aro nind(-« 
by lehtovri, the contraot is uuule at the time when and at tho place? wlierc' the 
h'tt'Or o£ acceptance is posted, though ihe coutract is voidaMo at tlie ihstaiico of 
the aoceptor hv, counminication of W h I’cvocation bcforo the acdojitiinee lia« como 

to the knowledge of the iiroposci'.

fit'rr for diimag-es.. Plaintiff, iu his plaint, deaeribed himself as 
residing' at Kiiruooh and the dofondaiits as losidiiig at Madi’aa, 
lie  alleg’od that the dofeiMlants wi'i-e conunisaion agent,s; that there

Appeal lilo. 233 of 1901 pvesontod ag-ainst i.lie docrce of W. M. Thorlinvnj 
Pistrict Judgf> of Kwpiool, in Oviginal Suit iS'o. 2 oi‘ 190D.
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bad been clealiaga lictweou him and tlic dofciidaiits, m tlio covirso 
of whicli lie liacl 0̂011 sGnding to tho defendants at ]\fadras
and t]iG defendants had mado advances or lont money or hononi‘od 
his hundies dra v̂n 011 them at I\fadras on tko sccunty of the g'oods, 
wlncli W0.ro sold by the defendants in TiFadras as plaintiirs 
commission nfrcints, at a. eommissioQ, tho sale-pi'oooods beiug 
appropriah.'d by the dtdendaiits io the ainoBvit dvio to them. 
Plaintif! aUcgcd that defeiidauts had sohl his goods at rate? nmch 
below tbcir vabic, and olainied that they wore answcraldo for tho 
damages Bustaincd by hiin in cionsoqncinco of tlioir nnwarranted 
action in selling' tho goods at rates at which they ong'ht not to 
bavo sold ihojn witliout tho laiowledge, eonsont and instrnetions 
of tho plaintiff and contrary to tho eonrso of liiiaine ŝ which hiid 
always been foUowcd'. He laid tho damages at Ee. 2,520-13-9, 
nud brought ilie suit iu the BiBtviot Conrt of Ivnwioo]. The 
written statement of tho deicudants, beside,s tras'ersiug- tho elaini 
on tho nioritaj raised the vjueĉ tion. of j’ in'isdietion in paragraphs 1.8 
tind l-'l: fiB follows ;—

» That there was neither o n. oxprosa nor implied eontraet between 
ilic plaintiif ;md the dcfoyidant’s firm that tlio anioiint of damages 
to which, this snit reh-dcB wa,s pnyablo at ICurnool within tho 

' jurisdiction of this llonom'able Court. TJijrt tho damag’CB claimed 
bjH-bo plaintif)' being tliose arising in eonsequoneo of the alleged 
nmvarranted action of tho dofend.-mt.M in ,selling' hiti goods in MadrnK,, 
tlio third dofendiint is advised and he nieroToro avcvH that the Hig-h 
OoTirt of rludieatuve at JVladraa is the Uoiirfc whiuli has jurisdiction 
to entertain, this suit n,nd not this .irf)n.onrat)Ie Court, rmdci’ clause 
IT, sGction IT', Civil rrO(!odTiro Ood('/’

The fiT3t issue raised the (p.iestion rd'jiirL''-!di('tion. Tho Distilet 
.I'lulgo waa of opinion that tho 8iiit miglit liave been iufltituted 
either at ]\ladras or at Knniool, and held that; tlio Distriet Court 
at Kivrnool had jnrisdietion. JIo dealt witiv the elaini on it£j 
merits nnd gave ph'iiuiiff a, dceree for Eh. It appeared
that the proposal had boon sent by plaintiff: by post to Madras, 
where it cnmo to the Imowledgo of the defendants, and that tlio 
defendants had posted their aficopiancc of it at Madras-

Defendants preferred tins appeal.
P. 8', Sk'tmmmi Ariyar, P. B. Sundara Ayjim'i Snndara Smln 

and fox apperiants,
' T :Y . Seiilu f̂hi i\yym' mil'MakmwMmida Ayyar for respondenta.
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JUDC4MENT.—The rospoiidelit, a resident of Kurnool, sues tlio 
defendants, wlio are oonimission agents carrying on business in 
Madras, for damages alleged to have b&en caused to the plaintiff 
in conseqnonce of “ the miwaTranted action'of the defendants in 
selling the plaintiff’s goods at rates at which they oagbt not to 
have Bold, withont the knowledge, consent and in.structions of the 
plaintiiS and contrary to the ooarae of business al?/ays followed/’’ 
The contract of agencj was concluded by postal communications 
betwoon the plaintiff and the defendants and-the dealioga consisted 
'* in the plaintiff sending goods to the defondantri (at Madras) from 
time to tira.0 and tho defendants maMng advances or lending 
moneys orhononring and paying plaintiff’s hundies drami on them 
in Madras, on the security of tho said goods snd selling the same in 
Madras ag plaintiff’s oonimission agenta/’ and appropriating tho 
balance of sale-proceeds (after deducting tho commission duo to 
thorn) towards the amounts due to them.

Tlio suit wag brought in the District Court of Kurnool, and tho 
first issue framed in tho case was whether the District Court of 
Knrnool had jurisdiction to entertain the suit. The District Judge 
held that ho had jurisdiction inasmuch as the dealinga of the 
parties were begun and carried on by letters written from Kurnool 
to Madras and from 'lladraa to Kurnool and therefore tho suit 
could bo inkitntcd at either place, and gave a decree in favour of 
tho plaintiff on the merits. The only point argued in the appeal 
is tlie question of Jnrisiicbion. We are unable to concur in the 
view taken by the District Judge and must hold that the District 
Court of Knrnool had no 3 uiiadiction io entertain the suit, If tho 
suit is regarded as one fonnded on tort, by reason of the 
defendants’ neglect or misGondnct in selling the plaintifl-’s goods 
at an nndervalne, it is clear that the cause of action arose (mde 
pection 17 (a), Civil Procednre Code) in Madras and not in ICumooL 
But viewing the suit aa ono arising’ out of contractj within the 
meaning of explanation II I  to section 17, Civil Procedure Code, 
and this, we think, is the character of tho suit "for poi’poses of 
determining the forom—the question is whether it can be held 
npon the admitted facts that Knmool was (I) “  the place where the 
contract was made ”  or (IT) “ the place whore tho contract was to: he 
performed ” or its perforinanca completed or (iii) “  the place where 
in performance of the contract ”  the amount sued for was expressly: 
or impliedly payable.. Clause (ii) of Qsplauation (iii). is clearly
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iiiai>plica])le to tho case and tlic reaponclont*s pleader did not roly 
upon it ; but lio relied upon both olatise (i) a,nd clause (iii). We axe 
clefirlj of opinion that c]a,uso (iii) is also inapplicable to tHs suit, 
inaamaoh as the amount sued for is really, as it purports to be, 
iu the nature of damages for alleged breach of contract and 
not an amount payable in performance of the contract. The 
rcBpondent’s pleader arg-acd as if the amount which the plaintiff 
socks to recover in this aotion wore a euni which the agent was 
bound, under section 218 of tlio Contract A.ct_, to pay to liis 
principal ; and on this footing’ ho contondod that the agent was 
bound to seek the principal and pay or tender the money and tlxat 
therefore the money was payablo at Kurnool, in perforraaneo of 
the contract of agency. iVut a reference to sections 217 and 218 
of the Contract Act will clca,rly show that the sum rei'orred to in 
section 218 is the balanco remaining' with the agent oat o£ the 
sums roceivod, on. account of the prmcipal in the business of the
a,<̂ oncy ” (after doducting therefroin all moneys duo to the 
agent in rcspcct oi' advancos niado or exponse.s incrirrcd l̂ y him 
in conducting' Iho agency Imsincss and also such roniuneration as 
may bo payable to him for actijig as agent). Tlie present suit is 
one brought really under section 212 of the Contract Ant for 
compensation which the agent is bound to raakn to his principal 
“ in respect of the diroot conseqnonces *of his ô vn neglot-t or want of 
skill or miscondiict.”  It is therefore imnocossajy to consider the 
various eases citod on both sides and decide in this appeal whether 
an ageni is bound to render on demand proper accounta to his 
principal <n,i the place of roBidenco of tho latter and seek his 
principal and pay at Jiis residonco, tho sums payablo to him under 
section 218 ol the Contract Act. There is no authority'- whatever 
for the poeitioii that a party eo/nmitting n, l,)reafli of contract 
should seek the other parl'.y to tho contract and pay him, at liis 
residence, compensation or damages for such breach of contract—- 
which of course ia annuliLjiiidated amount, not to say that clauKC (iii) 
o! section 17, Civil Procodiu’o Code, refers only to an amount payablo 
in “ pciformance ol! tho contract.’  ̂ Tho only 4xvGi?.tion that has 
to lie decided therefore whether tho “ contract was made ”  in 
Jiladras or ia ICurnool; and this deponds piinoipally npon seotions
4, 5 and G of the Contract Act. In our opinion the Gonimet was 
ahadQ in Madcaa,, where the plaintiffs p)roposal—sent by poat--oam0 
toths knowledge of the defendants and where the dofendants'
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accoplauGG was posted and -was tiuLS ])uf'' iu a ijourso of triiiismisBioii 
to tho m as to bo out of tho power oE tho dufeiidaEts.
Ijiider the Iridiiui (Joatract Act/it is true tluit tho contract is not 
oomplcto in tho 8‘iHso tliat neither party can rcoede thercfi'oni, 
Luitil tho acceptinioo eonios to Iho Isuowlinlg'c of tho propcsor. .But 
at tho time whon tlio aceeptaneo is poĵ ted, tho contraGt Ijecomea 
cou)[floto aa against tho proposer and any comumnicatio]-! (f I'om tho 
proposer) which reaches the accoptor aftor this inomoiit, rovohifjg 
tho proposal, is altogotho]' i)iopcrativo. As tigaiiist tho acceptorj 
Jiowovcr, the eontraet is not complclo at tbat moment and can bo 
avoided hy biui hy conimuuieating to' tho proposer, a j'OYoeation 
ol lh.o aeceptaneo, bel'oro the aeecjttauee roachea him. Under tho 
English law, thia HCeniB to remain still an opou question (seo' 
Padlock on ‘ Contracts/ seventh edition, pago o5), though in all 
probability, English Oonrts may now lie boimd to hold that an 
mirjnaliiied accoptanco oneo po,̂ ted cannot bo revolved oven bj' 
a telegram or .special messengor outstripping its arrival (Jlad,, 
page 36). The learned pleader, for the rcsporiclcnts, argues that 
tlic contract con Id not be hold to have taken place at tho moment 
oi; the posting 01; the aeccptance inasmuch as tho acceptor could 
havG receded from it before the acceptarLco roaebcd the proposer. 
There î .̂ hoAvever, tbe auonudy—if it bo an anomaly— tluit the other 
party could not recede from it. Ji a contract be not concluded, 
it should, ol course, be opou to either party to recede from i t ; and 
this being so it oann.ot snccessfnlly lie contended iKat tlio contract 
is not coucludcd when the letter ol accoptanco is posted for 
admittedly the proposer is no longer at liberty to rccedo. Tho 
conclusion, wo come to is that the contract is mado at the txnio and 
at the place when and whoro the loiter of acceptaueo is posted, but 
that, under tho Indian Contract Act, at any rate, the contract is 
voidable at the instance of the acceptor by eommunicatimi of 
his rcYoeation beloro tlio acceptance has come to iho hnowledgo, 
of the proposer. In Newcomb r. DeRoos{i), the offer -̂ vas ,mado 
by the defendant from London by letter addressed to tho plaintiffs 
at. Stamford. It was received by tho plaintiff at Stamford and 
tho letter of aceeptaneo also posted there. It was hold that 
the contract was made at Stamford; and it was further hehl 
ill that ease that the whole cause, of aetion, tbo contract
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as well as tlie work to te clone tkoreuudcr, arose at Stamford. In 
Tmjhr r. Jones(l), tlie oonverao of this ease, wliorc a,ai ofi’er to 
buy goods was made by letter posted in tbo City ol London and 
was accepted not by a letter but by sondiug the goods to tbo 
proposer’s place of business in the city, it was held tliat tbo 
contract was made aod tbe wliole eanso of action arose in the City 
of London. Tbe question as to wbere a contract is made is fully 
considered and disoussod l)y Savigny in liia treatise on tbe Conflict 
of Laws—“Guibrio’s ® Translation/  second edition, pages 21*1 and 
215, eto.j and lio answei’a it -witboiit hesitation, as follows •

“  The contract is eonoludcd wboro lliG firdfc letter is received 
and tbo assenting answer is dispatcbed by tbo receiver for at 
this place a conourrent declaration of intention has been arriyed 
at The sender of. the first letter ia therefore to bo regarded as if 
he had gone to meet tbo otlier, and had received his consent, 
This opinion has been adopted by several. But many have 
suggested the f o l lo w i n g  doubts. The assenting lettor, they think, 
may be reeovereil boforo its arrival, or annulled by a revneation ; 
theroforo the contract ia first completed at tho place where the 
Bonder of tho first letter has received tho answer  ̂ and has tiinV 
become aware of the other ŝ agreement. But it ia cpiito wrong to 
reject the true principle in consideration of Buob very rare cases. 
In far tbs greater number of instances both intentions will bo 
declared without such a wavering' of resolution; but where that does 
happen, the question can only bo deoidcd by taking into account 
a multitade of particular circumstances, so that, even then, the 
arbitrary rule proposed by onr opponents is ]jy no moans sufEoient ” 
{vide also footnote (<?) at page 215 in which ail tho authoritioa 
beadng on tho question are smnmarissed and collccted). .

Wo, therefore, allow this appeal with costs throughout, and 
setting aside the decree appealed against, direct the plaint to bo 
returned to be presented to tho proper Court.

(1) L.E. I., C.P.D., 87.


