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The decision of the Privy Counecil in Mukemmad Nowaz Khan Posxvsam
Munarn:

v. dlam Khan(1) is not at variance with the above view. We 2
think that the contrary view taken in Mana Vikrama v. Kristnan =~ DANDS

SUNDARA

Nambudri(2) is erroneous. Muparn

Our answer to the reference made to us is (1) that the order of
the District Munsif refusing to file the award and setting it aside
is a decree, and (2)-that an appeal lay against that deeree.

The appeal came on for -final hearing in due course hefore
Sir Subrabmania Ayyar, Offg. C.J., and Boddam, J., when the
Court delivered the following

JupeamrNt.—TFollowing the ruling of the Full Bench, we
reverso the order of the learned Chief Justice on the ground that
an appeal lay and no revision petition could be heard.

Fach party will bear his own costs in the. revision petition
as well as in this appeal.

APPEILLLATE CIVIL—FULL BENCH.

Before Mr.\Justice Benson, Mr. Justice Bhashyam Ayyangar
and Mr, Justice Russell.

SIVAGAMI ACHI (Derexpant No. 7-—SEvENTIT COUNTER- 1908,
PETITIONER), APPELLANT, October 30.
November

2. 16.

SUBRAHMANIA AVYAR (Prawiiry), PeriTionee,
RESPONDENT.* -

Civil Procedure Cade~Act XIV of 1882, s, 287-—Proceedings relating to proclamae-
tion of sale~—Order ”— Appeal,

None of the procecdings of a Court under section 287 of the Code of Civil Pro-
cedure and the rules framed ‘(’hexoundm in velation to the proclamation of sale is
dn “order ” within section 244 and as such appealable as a * deoree.”

Sivasami Nuickar v. Ratpasami Naickar, (LI.Ri, 23 Mad., 568), and Ganga
Prosad v, Taj Coomar Singh, (IL,R., 30 Cale., 617), dissonted from.

(1) LL.R, 18 Cale., 414. (2) LL.R., 3 Mad,, 68.

#* Civil M:scollemeous Appeal No. 117 of 1008, pmsonted againgt the order
of P. J. Itteyerah, Subordinate Judge of Kumbnkonam, in Hxeoution Petition
Register No. 215 of 1902 (Original Siit No. 40 of 1900).
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SIvVAGAMI Proceedings under section 287 are in themsclves administrative and not judicial,
Acux but if and when 8 sale does take place, and it hos to be judicially confirmed,
SUBRI:I'MA”\'IA objections may be taken to the confirmation’ of the sale on any of the grounds

AYYAR. mentioned in section 811 of the Code, some of which may relate to the contents of.
tlie proclamation,

QuEsTION referred to a Full Bench. The case came first before
Boddam and Bhashyam Ayyangar, JJ., who made the following

OrpEr oF LMFERENCE To A Furn Buwxen.—This appeal
relates to the settlement of the proclamation of sale made by the
Court to carry out an order absolute for sale of property ordered
to be sold under a mortgage deerce.  The grownds of appeal taken
are as to the cstimated market value of the property set out, the place
where the sale is to take place, the lots in which it i to De sold and
the amount for the veeovery of which the property is to be sold.
A preliminary objection is taken that no appeal lies against the
proceedings of the Corrt under seetion 287, Civil Procedure Code,
aund the rules of the High Court framed therounder, and that such
proceedings arc not orders within the meaning of scetion 244, Civil
Procedure Code, as the expression “order” is defined in the Code.

We are disposed to think that the preliminary objection is well
founded and that under section 287, Civil Procedure Code, the pro-
eeedings are in thomselves administrative and not judicial, but that if
and when a sale does take place, if ever, and it has to be judicially
confirmed, objections may he taken to the confirmation of the sale
on any of the grounds mentioned in section 811, Civil Procedure
Codg, somce of which may relate to the contents of the proclamation.
This view receives strong corroboration from the provision cnacted
by section 288, Civil Procedure Code, that no Judge or other public -
officer shall be answerable for any error, mis-gtatement or omission
in any proclamation under section 287, Civil Procedure Code, unless

"the same has been committed or made dishonestly, a provision
which, in view of Aet XVIII of 1880, would have been guite super-
fluons if proeeedings under section 287, Civil Procedure Code, were
« judicial” and not * administrative,”

Against an order confirming or refusing to confirm a sale there
is a right of first appeal under section. 588, Civil Procedure Code,
and no second appeal can lie, but if proccedings under section 287,
Civil Procedure Code, aro regarded as orders passed under section
244, Civil Procedure Code, relating to procecdings in exceution
between parties to the suit, there will be not only a first appeal but
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also a second appcal. In support of the right of appeal Swasami givieam
Naicker v. Ratnasoni Naickar(1) and Ganga Prosad v. Ray Coomar A““‘
Singh(2) are relicd on by the vakil for the appellant, Tt we doubt SoBRATEANIA
whether in those cascs the above considerations were nrged before Arar
the Courts and whether in deeiding them it was intended to decide
that the proceedings of the Court imder seetion 287, Civil Procedure
Code, and the rules framed thercunder were orders within the
meaning of section 244, Civil Procedure Code.

In these cirveumstances we refer for the opnnon of a Full Bench
the following guestion :—-

< Whether all or any of the proceedings of a Court passed

under scetion 287, Civil Procedurc Code, and the rules made
thereunder in relation to the proclamation of sale arc an ‘order’
within section 244, Civil Procedure Code, and as such appealable
as a decrec.”

The case came on for hearing betore the Full Bench constituted
ag above.

IC. Balomuwkunde dyyar for appellant.

C. B.: Tiruvenkatachariar for respondent.

The Court expressed the following

OrmNioN .—Owr answer 1o the reference Is that n our opiﬁion
none of the procecdings of a Court under secbion 287, Civil Pro-
cedure Code, and the rules framed thereunder in relation to the
proclamation of sale is an “order” within scetion 244 and as such
appealable as a “ decrce.”

We coneur in the reasons given in the Order of Reference, and
we may add that the view that the proceedings in fhemselves, under
section 287, arc of an administrative and not a judicial character
is further supported by the fact that speeial provision is made in
seotion 287, to summon witnesses and make enquiry into the matters
referred to in the section, a provision which would be superfluous
if the procecdings were judicial. We are therefore constrained to
dissent from the decisions in the cases of Siasams Nadokar v.
Ratnasami Naickar(1l) and Ganga Prosad v. Raj Coomar Singh(2).

To allow an appeal, and, as a consequence, a second appeal, in
regard to proceedings under section 287 as if they were orders
“wade under scetion 944, and thercfore deorees, would enormously
increase the difficultics and delays which even now occur in obtaining

(1) LL.R., 23 Mad., 568, {2) LLR., 30 Calo,, 617,
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the execution of deerees, and that without any counterbalancing
advantages. For if the sale is cventually held, and a material

SusrauMaNta Jryegularity in publishing or conducting it s proved and loss has
XYAB.

1903,
November

3, 4, 5, 13.

thereby been caused to the objector he can get the sale set aside;
whercas cven i there has been an irregularity hub no loss has
resulted it is contrary to the policy of the Code (scetion 311) to
interfere with the sale.

APPELLATE CIVIL.

Before Sir 8. Subrahmania Ayyar, Officiating Cliief Justice,
and Mr. Justice Bhashyam dyyangar.

KOCHERLAKOTA VENK'ATAKRISTNA ROW (Dersxpant),
APPELLANT,
V.

VADREVU VENKAPPA axp avorusk (PraiNrires), RespoNpeNTs. ¥

Limitation det—XV of 1877, s. 28, sched. IT, arl. 142—8uit bebween third parties—
Delivery of pr -esent defendant’s land in execution—Present de fendant not o perty-—
Enowledge of ¢ ue?we,rw/wdcqmvscmcc»-ll’mlm0 to apply Jor veingtetomeni—
Dispossession for more thtm twelve yoars—DEstinction of title.

The title to & pioce of land was (apparently) vested in defendant prior te
877, and dofendant, il then (opparently) had possession of the land. 1n 1867,
1 suit was bron.ght by tho. father of the pregont fivsh plainliff against o third
party for the recovery of land. The jresent defendant was nol a parky to that
sudt.  In 1874, in exeention of the decree in that suif, passed in favoor of the
plaintiff thercin, the Nubordinate Court appointed w Cowmissioner to make o
local investigation and snbmit a report showing the land to bo delivered to the
plaintiff therein. The Commissioner personally inspected the lind, and, in his
report, mentioned that the present defendant, thoagh not n party to thab suib,

raised the objection that the houndaries fixed by the Commissioner of the land

t0 be delivered to the plaintiff therein included land belonging to the present
dofendant. The report was congidered by the Subordinate Judge, but the
present defendant apparent)y did uel appear befory him, and tho Subordinate
dudge hoard the parties to thet suit and confirmed the plan preparsd hy the
Commisgioner and ovdered delivery to be given to thoe plaintiff in thot suib of the
Jaud shown in the plan.  That order was modified Ly the Districh Court, and in
1877, & warrant of delivery was isgued by the Distriet Judge to the Nazir,
dnecuug him to deliver possession: of the properby to the plaintifl therein and ta
ojeot the porson in enjoyment of the land if he should réfuse to quit. This

¢ Appeal No, 148 of 1001, presented agaiust such portion of the decree of
J. H, Muonro, District Judge of Godavari, in Original Suit Mo. 88 of 1890,



