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APPE LLA TE C IV IL— FU LL BENCH.

Before Mr. Justice Benson, Mr. Justice Bliashymn Ayymgar and 
Mr, Justice Bussell.

CHINKIPAKAM EAJAGOPALAOHARI an d  a n o th e r  1903.
(P l a in t if f  a n d  L e g a l  E e p r e s e n t a t iv e ), A p p e l l a n t s , Novemb^erlG

LAKSHMIDOSS (Depbxdakt), .'Respondent.*̂ '

U tm t R e c o v e r y  A c t  ( M a d r a s )  — V I I I  o f  1SG5, .s'. 2— A H a c I m ie n t  by la i id h a ld e r  o f  

ta n a n t 's  im n i o v e a h l e  p r o p e r h j  v i o r r  ih a n  o n e  y e a r  a f t e r  r e n t  ilup .—  V a lid it i/ .

An attaclinient of a tenant’s iminov^eable propoi'ty, nuide move than one j’ fiar 
fifcer tho dafco whon the rent hecamo dao as spooifiodiii the patta tenflered, is 
not within the time lim ited hy st'ction 2 of the R ent Hecovery Act,

A ] ) p a y a s n m i  v .  S u h h a , (I.L .ll., 13 M ad., 4f)3), dissented from.

Suit to set aside an attachment. The facts and the qnestion 
raised are set out (by Sir Snhrahmania Ayyai-jpffioiatingO.J., and 
Boddam, J.) in the following

Oedee of E epeeence to a P oll Bench.—The question raised 
in this case ia whether an attachment of the plaintiff’s immoveable 
property more than one 3’ear from the time when the rent became 
due as specified în the tendered patta was in time. In the lower 
Court it was held to be in time on the authority of Appayasami v. 
8vt>hha{V). This [decriaion appears to have been followed in Baja 
Papamma Bow v. Duggirala Sembheswara Bozo {2).

It isiirg-ed before nsthat the roasoning- upon which the deciaion 
in Appayasami v. 8ubba(l) rests has been greatly weakened by 
subsequent I decisions, viz., Snramulu v. Sobhanadn\Appa 
Venhatagiri Majah v. B,amasmni{i), Kuma?"asami Bilim y. President  ̂
District Board of Tanforeiji)  ̂and see also JSir Bamcisami Mudaliar t . 
Annadorai A.yyar{ 6).

* Second Ajjpeal No. G73 of 1901, presented against the decree of A. 0 . Tate 
District Judge of ChiiiglepTit, in Appeal Suit iro. 18L o£ 1900, presented against 
the decree of P. Krishna Eao Pkntulu, District Munsif of Ching-leput, in Orig’inal 
Suit No. .170 of 1900. ’

(X) I .L .a ., 13 Mad,, 468.
(2) Second Appeal No. 728 of 1809 (anropoi'tcdj,
(8) 19 Mad., 2L (■!•) I.L .li., 31 Mad., 413.
(5) I.L.K., 22 Mad,, 248, (6) I.L.E., 25 Mad., m .
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L a k s h m i k o s s .

C h ik n ip a k a m  Moreover the decisiouin Appayammi v. 8iil^l)a{l) seems hardly 
iiAJAGOPAr.A. (jQ̂ ĝigtent with, the laiigaago of sections 2 and 14 of the Rent

CH ABiI

_ Eecoveiy Act.
If the view in Aĵ pa'ijasami v, 8ubba[l) he striotlj followed, it 

would not be easy to hold that a, landlord is entitled to distrain 
moveable projjorty within the fasli even though, the rent had become 
due. There seems to be hardly any ground for holding that a 
landlord is not entitled in such cironmstanees to proceed for arrears 
due to him against moveable property and section 88 of the Rent 
Recovery Act would seem, to imply that he ha.s such a right.

Wo the.refo)‘(! refci- to a Full Bench the question whether the 
prooeoclings against the immoveable property in tiiis case were 
taken jn time withifi the meaning of section, 2 of the Eent Eccovery 
Act.

242 THE INDIAN T.AAY P.EPrmTa, [YnL..:?;XTTl.

The ease caimo on for hearing before the Full Bench constituted 
as above.

P. 8. 8ivaswami Ayi/ar for second aippollant.
Mr. M, A. Tirmarcq/anacharim'' and F. C. Seskachariar for 

respondent.
The Gomi expiessed the following
O p in io n .—Onr a,nswer to the q̂ uestion referred for our opinion 

is that the attachment of the plaintiff’s immoveable property which 
was made more than one }’ ear after the date when the rent became 
due a,s specified in the patta tendered, was not within the time 
limited by section 2 of the Eent Recovery "Act Y III of 1865. 
The decision in, Appaj/asami v. Siibha{l) is in direct conflict with 
the decision in Thaymnma v. KuIm(Uwelu{2) and we tKink that 
the view talien in the latter is correct.

Section 14 makes it perfectly clear that the rent, or any instal- 
ment of rent, is deemed an arrear of rent if it is not paid on the 
date on which it is payable according to the terms of the pa.tta or 
custom ; and it is not the less an arrear which accruod due on that 
date because the patta had not been tendered prior thereto, the 
tender being postponed to the end of the fasli or i.-evcn.ue year. 
Such, tender is only a condition pi’oeedent to the institution of legal 
proceedings for the recovery of the arrear of rent. Though, 
coercive process against the land is postponed by Bcetion 3S of the

(1) UL.ll., n  Mad.j (2) 13 Mad,,



Act TiiLtil the expiration of the fasli, yet, under section 2, limita- Ch in n ipak am

tion runs fi'om the date when the rent (or instalment of rent)
soxiffht to be recovered became an arrear iinder section 14. "y-

T . L a k s i i j i i d o s s .
We may add that no real hardship results from these provisions

of the law as instalments do not in practice fall due during the 
first few months of the fapli, and the landlord has therefore a 
reasonably sufficient time after the end of the faeli to take proceed
ings even in regard to the earliest instalment in arrear.

VOL. XXVII.] MADRAS SEEIES, 243

A PPELLATE C IV IL — FULL BEjNtCH.

Before Mr. Jmtice Bmson, M)\ Justice BhaHhymn Ayymigar and 
Mr, Jmh'ce Bms-eTL

PEEIASAMI MUDALIAE a n d  a n -o t iib r  ( D e f e n d a n t s  Nos. 3 a n d  4), 1903.
A p jp e tx a n ts , August 12,1 3 ,

December 7.

SEETHABAMA OHETTIAE and two otiibrs (Plaintifs’s), 
EESrONDENTS.-"

Eindu Lm»— Moviey due by and decree against father— JSxecntion proceedin^fs after 
death of judginent-dehtor arjainst family propci'ty in posaession of sons refused—  
Suit hy creditor against sons— Decree ohtai7ied— Hffect of decree against father 

creating debt hindiiiij on sohs— Limitation Act X V  of 1877, aclLp.d, II, arta. 
52, 120— Limitaiion for suit â ainŝ t son on originiil dsht or on decrec.

PlaiiitiffS) in 189G, obtained a docroe .against tb.0 fatJier of the pre.sent (lefcnd- 
ants, wlio died in 1897. Kxeoution o I: that docrcM) was i-ofused as against the 
family i^roperty in. the possession of the defendant,h. Plaintiffs, in 1899, institiitod 
the preRftUt suit against defundarits and obtained a doorne. Questions havn'g' 
heen I'eforred to the I ’lill Bench ;

Held, (1) that in-dex^ondontly of tlio doht nrisiag from the original tra.ns- 
action, the decree against the father, hy its own force crpated a debt as af^ainst 
him -which, his sons, according; to the Hindu law, ■were under an obligation to 
disohar^'e, unless they .showod that the debt was illegal or immoral;

(3) that if tho sn.it had been brought on tho original cause of action the 
artiolo of limitation applicable would have been tho f3ame as against tho father, 
namely, article 52 ; l)ut as tho, .suit had lietm brought on tho cause of action 
arising from the decree agsunst the father *lie oirtiolo applicable wa.s 120.

Observations by Bhasliyam Ayyangar, J., on the oblig-ation of a son, under tlie 
Hindu law, to disohargs debts incurred by his father.

*  Second Appeal No. 49 of 1002, presented against tho decree of W . Qopala- 
ohariar, Subordinate Judge of .Bellary and Salem at Salem,- in Appeal Suit ISTo. 180 
of 1901, ]irei5enu0d against the decree of K. Ramanathayyarj District Mungif ot‘ 
SaleiUj in Original Suifc Ho. 700 of 1899,

1 9 *


