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APPELLATE CIVIL-—-FULL BENCH.

Before Mr. Justice Benson, Mr. Justice Bhashyam Ayyengar and
My, Justice Russell.

CHINNIPAKAM RAJAGOPALACHARI ARD ANOTEBER
(PrantIFr AND IBGAr. REPRESENTATIVE), APPELLANTS,

.
LAKSHMINORS (Derexpant), ResroNpest.®
Rent Recovery Act (Madras)—TIII of 18G5, s. 2—dAHaclhment by landholder of
tenant’s Linmareadle praperty niore than one year after gent due—Validity.

An attachment of a tenant’s immnoveable property, made move than one year
after the date when the rent hecame duc as specifiedin the patta tendered, is
pot within the time limited by scction 2 of the Rent Recovery Act,

Appayasami v, Subbu, (T.L.R., 13 Mad., 463), dissented from.

Surr to set aside an attachment. The facts and the gnestion
raised are set out (by Sir Subrahmania Ayyar, Officiating C.J., and
Boddam, J.) in the following

Orpzr oF REFERENCE TO 4 FuLrr Bency.-—The guestion raised
in this case is whether an attachment of the plaintiff’s immoveable
property more than one year from the time when the ront became
due as specificd in the tendered patta was in time. In the lower
Court it was held to be in time on the authority of Appayasams v.
Subba(1). 'This {devision appears to have been followed in Raja
Papamma Row v. Duggirala Sembheswara Row(2).

It isurged before us that the reasoning upon which the decision
in Appayasami v. Subba(l) rests has been greatly weakened by
subsequent 'decisions, viz., Sréiramulu v. Sobhanadri|dppa Bow(3),
Venkatagiri Rajah v. Ramasami(+), Humarasami Pillai v. President,
District Board of Tanjore(H), and see also Sir Ramasami Mudaliar v.
Annadorai Ayyar(6).

* Becond Appeul No, (73 of 1901, prescnted against the decree of A. C. Tate
Distriet Judge of Chingleput, in Appeal Suit No. 18L of 1900, presented against
the decree of P. Krishna Rac Pantulu, District Munsif of Chingleput, in Origina)
Suit No, 170 of 1900,

{1) LL.R., 18 Mad., 463.

(2) 8ecoud Appeal No. 728 of 1809 (anreported),

(8) LLL.R,, 19 Mad,, 21. (4) TLL.R, 21 Mad,, 413,

() LL.X., 22 Mad., 248, (6) I L.R., 25 Mad., 454
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Morcover the decision in Appayasami v. Subba(l) scems hardly
consistent with the language of sections 2 and 14 of the Rent
Recovery Act.

If the view iu Appayasami v. Subba(l) be strictly followed, it
would not be easy to hold that a landlord is entitled to distrain
moveable property within the fasli cven though the rent had become
due. There secems to he hardly any ground for holding that a
landloxd is not entitled in such circumstances to procced for arrears
due to him against moveable property and section 38 of the Rent
Recovery Aet would scem to imply that he has such a right.

We therefore refer to a Full Bench the question whether the
procecdings against the immoveable property in this case were
taken in time withif the weauing of seetion 2 of the Rent Recovery

Act.

The case came ou for hearing before the Full Beneh constitnted

as ahove.

P, 8. Sivaswami Ayyar for scoond appellant.

Mr. M. A. Tirunarayanachariar and. V. €. Seshachariar for
respondent.

The Court expressed the following

Orrx1oN.—Our answer to the question referred for owr opinion
is that the attachment of the plaintiff’s immoveable property which
was made more than one year after the date when the rent became
due as specified in the patta tendered, was not within the time
limited by scction 2 of the Rent Recovery Act VIIT of 1865.
The decision in Appayasems v. Subba(1) is in direst conflict with
the decision in Thayamma v. Fulondavelu(2) and we think that
the view taken in the latter is correct.

Soction 14 makes it perfectly clear that the rent, or any instal-
ment of rent, is deemed an arrear of rent if it is not paid on the
date on which it is payable according to the terms of the patta or
eustom ; and it is not the less an arrcar whick acerued due on that
date because the patta had not heen tendered prior thereto, the
tender being postponed to the cnd of the fasli or revenuo year.
Such tender is only a condition precedent to the institution of legal
proceedings for the rccovery of the arrcar of rent. Though
coereive process against the land is postponed by scction 38 of the

(1) LL.R., 13 Mad,, 463, () TT.R., 12 Mad,, 445,
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Act until the cxpiration of the fasli, yet, under seetion 2, limita- Curxnreara
tion runs from the date when the rent (or instalment of rent) R‘“éi‘iﬁ‘;“"

sought to be recovered beecame an arrear under seetion 14. s Do,
We may add that no real hardship results from these provisions

of the law as instalments do not in practice fall due during the

first few months of the fasli, and the landlord has therefore a

reasonably sufficient time after the end of the fasli to take proeeed-

ings even in regard to the earliest instalment in arrvear.

APPELLATE CIVIL—FULL BENCH.

Before Mr. Justice Benson, Mr. Justice Bhashyam Ayyongar and
Mr, Juslice Russell,

PERTIASAMI MUDAT.LAR avp axormrr (DErENDANTS Nos. 3 AND 4), 1903.

APPETLANTS Aungust12,13,
! Decemaber 7.
. N,

SEETHARAMA CHETTIAR anp rwo ornERs (PLAINTIFTS),
ResronneNTs.

Hindw Loav—Money due by ond decree nguinst father—Execution proceedings after
death of judgment-debtor against family property in possession of sons refused—-
Suit by creditor aguinst sons—Decree obtuined—Effect of decree against father
s creating debt bindinyg on sons—Limitation Act XV of 1877, sched. II, arts,
52, 120—Limitalion for suit against son on originel debt or an deerce.

Plaintiffs, in 1890, obtained a deeree against the father of the present defend-
ants, who died in 1897. ¥xecution of that deorco was refused as againgh the
family property in the possession of the defendants,  Plaintiffs, in 18§9, insgtituied
the present snil agninst defendants and obtained @ deerve.  Questions having
Leen referred to the Fnll Bench :

Held, (1) that indepondently of the dobt arising from the original irena-
action, the decvee against the father, by its own foroe crented a debb as against
him which his sons, according to the IHindu law, were under an obligation to
discharge, unless they showed that the debt was illegal or immoral ;

(2) that if the suit had heen brought on the original cause of action the
article of Hmitation applicable wonld have been the same as against tho father,
namely, arbicle 525 hut as tho suit had heen brought on the camse of action
arising from the decree against the father $he article applicable was 120,

Obgervations hy Bhashyam Ayyangar, J., on the obligation of a son, nnder the
Hindu law, to dischargoe debts incurred by his father.

# Qocond Appesl No. 49 of 1902, presented agaiust tho decree of W. Gopala-
chariar, Subordinate Judge of Bellary and Salem at Salem; in Appeal Suit No. 186
of 1901, presented against the deerce of K, Ramanathayyar, Digiviet Muogif of
Salem, in Original Suit No, 700 of 1899,
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