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The second appeal thercfore fails and I would dismiss it with Tswar Kaws

costs.

Moowre, J.-~I concur in the conclusions arrived at by my
learned colleague and in holding that this second appeal should
be dismissed with costs.

APPELLATE CIVIL.

Before Mr. Justice Boddam and v, Justice Bhashyem Ayyangar.

PALANTAPPA CHETXI (Counter-Perrrionsr), PeTirioNcr,
2,

ANNAMALAL CHETTI Axp ANOTHER (PETITIONERS)

RESPONDENTS. ™
Criminal Procedure Code—:Act V of 1898, 8. 195— Charter Act—Revocation
of sanction—Power of High Court.

3
TUnder sub-gection (8) of section 195 of the Code of Criminal Procedure. a petition
hy way of appeal lies to the High Court in every cuse in which a Civil or Criminal

Cours subordinate to it, within -the meaning of sub-gection (7) (a) gives or

vefuses a sanction, whether in reapect of an offence committed before it or of one
committed before a Court subordinate to it, and, in the latter case, whether it
gives a sanction refused by the Subordinate Court or revokes a sunction accorded
Ly such Court.

Under clanses (b) and (¢) of subesection {(1), the sanction may be accorded in
the first instance hy the Court to which the Court in which the offence was
committed is subordinate, even though no application for sanction has been
mude to the Intter Court. For vhe purposes of elauses (b) and (¢) of snbrsection
(1), 2 sanction accorded by the High Court would operate as a sanction accorded
by a Court subordinate to it, snch as the Disiriet Court. Awu order passed by an
‘Appellute Court is, in law, the order which ought to have been passed by the Sub-
ordinate Counrt, and will, in conseguence, bave the same eflicacy and operation as
the arder which ought to have becn passed by the latter.

Section 439 of the Code of Criminal Proccdure provides that tho High Conrt,

us a Court of revision, may exercise the powers conferred on a Court of Appeal
by section 195, In a cage in which both the Original Criminal Conrt and the
Appellate Criminal Conrt refuse sanction, the High Court, asa Court of revision,
may call for the record and, if the refusal praceeds on an crror of law, it majr

E

% (iyil Miscellancous Petition No. 1319 of 1902, Civil Rovision Petition No.25
of 1908, praying the High Court to set aside the order dated 5th November 1902,
passed by H. Moberly, Distriet Judge of Madw, in Civil Miscelloneous Petition
No. 173 of 1002,

Rowriady
2.
NaZARALE
SAmIE.

1908,
Septemlses
T

g



PALANIAPPA
JHETTL
V.
ANNAMALAL
[l

22 THE INDIAN LAW REPORTS, [VOL. XXVIL

accord the sanction which ought to have been granted by the Appellate Criminal
Court and such sanction will be operative for the purposes of clauses (b) and (c)
of sub-section (1).

A plaintiff in a suit applicd for attachment before judgment and filed an
atiidavit in suppovt of that application in which he stated that the defendants
intended to alienate their properiies with mala fide intentions. He did not state
in the afidavit that this statement was bosed on what he had been told. e
was, however, orully examined, and then deposed that he had heard that the
defendants were intending fo alienate property. The petition was dismissed.
Thereupon sanction was asked for, the Subordinate Judge according sanction only
for an offence under section 199 of the Indian Penal Code, and refusing sanction
for offences under sections 193, 196 and 200. The sanction accorded was not
based on the oral evidence buat on the statement in the affidavit. The defendants
appesled (nnder section 195 of the Code of Criminal~Procedure), against the
refusal to grant sanction for offences under sections 193, 196 and 200, to the
District Judge, who accorded sanction for the prosecution of the petitioner under
those gections also :

Held, on revision, that the District Judge had not exercised a sound discretion
in according the sanction, for althongh the petitioner had not stated in his
affidavit that the statements therein werc made on hearsay, he had stated so in
his oral evidence and rhe affidavit was not inconsistent with that ovidence.

Whether o Village Magistrate is a magistrate within the meaning of section
197, olause (a) of the Code of Civil Procedure, as that expression iy defined in the .
Teperial General Clanses Act.—Quzre.

Prrrrion praying for the revocation of sanction accorded by the
District Couxt for the prosecution of petitioner. The facts are
fully set oat in the judgment.

V. Krisimaswami Ayyar, P. R. Sundara dyyar and XK. Jagan-
nada Ayyar for petitioner.

T, Rangachariar for respondents. ‘

JunamENT—In Civil Miscellaneous Petition No, 1319 of 1002.—
This purports to be a petition presented under section 195, Criminal
Proeeddre Code, praying for the revocation of a sanction given by
the District Judge of Madura for the prosecution of the petitioner
for alleged offences under soctions 193, 196 and 200 of the Indian
Penal Code, which sanction had been vefused by the Suhordinate
Judge’s Court of Madura (East) in which it is alleged that the

offences were committed. Lhe respondents’ pleader takes the
~preliminary objection that mo petition lics to this Court under

section 195, Criminal Procedure Code, inasmuch as the application
for fhnction has becn considered and doalt with both by the Sub-
ordinate Judge’s Court and the District Court, to which alone the
Bubordinate Judge’s Court is ¢ subordinate ’ within the meaning of
sub-section 7 (@) of section 195, Criminal Procedure Code. Taking
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the converse of the present case, viz., a case of sanetion
having been given by the Subordinate Judge’s Court and the.
same being revoked by the District Court under sub-section (6),
he argues that the sanction proscribed by clauses (b) and (o) of
sub-section (1) is a sanction to be accordod éither by the Court in
which the offence was committed or by the Court to which such
Court is ¢ subordinate’ within the meaning of sub-section 7 («), that
therefore a sanction accorded by the High Court in cases in
which the offence was committed in a Court not ¢ subordinate’ to it
within the meaning of snb-section 7 (o), will be inoperative,
that sub-section (6) is controlled by clauses (4) and (&) of
sub-section (1), and that it should therefore e held that sub-seetion
(6) does not contemplate a petition by way of appeal to the High
Courtin such cases. Ifthis contention were woll founded, it wonld
no doubt follow that a petition to the High Court would not
lie under sub-scetion (6) in the present case simply becanse the
relief sought is the revocation of a sanction accorded by the District
Court and not the granting of a sanction refused hy the District
Court. We are clearly of opinion that the argument advanced on
behalf of the respondents is unfenable and that under sub-section
(6) a petition by way of appeal lies to the High Court in every case
in which a Civil or Criminal Cowrt subordinate to it within the
meaning of sub-section 7 () gives or refuses a sanction whether in
respect -of an offence committed before it or of one committed
_before a Court subordinate to it, and in the latter case, whether it
gives a sanction refused by the Subordinate Court or revokes a
sanction accorded by such Court. Under clauses (5) and (¢) of sub-
section (1), the sanction may be accorded in the first instance by
the Court to which the Comrt in which the offence was committed
is. subordinate even though no application for sanction has been

made to the latter Court. The contention that for purposes of

clauses (b) and (¢) of sub-section (1) a sanction accorded by the
High Court would not operate as a sanction aceorded by a Court
subordinate to it, viz., the District Court is manifestly untenable
and proceeds on a misapprehension of the jurisdiction exercised
by an appellate tribunal.  An order passed hy the Courb of App@al

is in law the ordér which ought to have been passed by the
‘Subordinate Court and will therefore have the same efficacy and.

‘operation as the order which ought to have heen passed by the
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Procednre places the matter boyond, all doubb. - That scetion
expressly provides among other *hings that the High Court, as a
Court of revision, may exercise the powers conferred on a Court
of Appeal by sootion 195. In a case in which hoth the Original
Criminal Court and the Appellate Criminal Coint rofuse a sanction,

the High Court, as a Court of revision, may call for the record
and if the refnsal procecds ov. an evvor of law, it may accord the
sanction which ought to have been granted by the Appellate
Criminal Court and such sanction will of course ho operative for
purposes of clauses () and (¢) of sub-section 1. Wo therefore
overrule the preliminary objection and proceed to disposo of the
petition on the merits.

- The petitioner in a suit brought by him for about two lakhs.of
rupees against the respondents and others applied under section
483, Civil Procedure Code, for an' attachment bofore . judgment
and in an afidavit which was filed in support of ‘the petition
he declared “that the defendants 1 to 11, without having good
intention but with bad intention, were attempting to dispose of
the immoveable properties belonging to them by alienation or
otherwise.” The petitioner was examined w/wd woce in support
of his petition and deposed in his examination-in-chief that the
defendants were, he heard, going to alienate their immoveable
properties and in cross-examination stated that he knew this only
from hearsay hut could not remember the names of the persons
who said so. The petition was dismissed, This application for
sanction to prosccute was then bronght and the Subordinate Judge
granted sanction only for an offence wnder section 199, Indian
Penal Code, and refused sanction for offences under sections 193,
196 and 200 of the Indian Penal Code, for reasons which it is
unnecossary to go into. The sanction was not based upen any
statement made by the petitioner in his oral evidence but upon
the above-mentioned declaratign made by him in his affidavit.

'The respondents preferred an appeal to the District Judge under
“section 195, Criminal Proceduve Code, against the refusal of the

Subordinate Judge to accord sanction nnder sections 193, 196 and
200, Indian Penal Code. The District Judge, holding that a

- Village Magistrate is a Magistrate within the meaning of clatise («)

of section 197, Civil Procedure Code, accorded sanction for the-

" prosecution of the petitioner, also under the ahove sections of the

" Indian Penal Code,
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We are clearly of ‘opinion that the District Judge did not Paviwrarea
exercise a sound discretion in according sanction for the prosecution C“;”I
of the petitioner. Although in his affidavit he did not state that Agz‘g‘;ﬁ“
he based his statement made therein upon hearsay, yet the :
deelaration in his affidavit is nol inconsistent with his having
based it upon hearsay, and in his examination as a witness he
clearly stated in his examination-in-chief itself that his statement
was based upon hearsay and the sanction sought for and aceorded
is not for having falsely deposed as a witness. The interests at
stake in the suit were considerable and there is mothing whatever
on the record to show that he acted dishonestly in a,pplymg for
attachment before judgment and we do not think that the ends
of justice demand that he should be prosecuted for the statement
he made in his affidavit which statement it is clear he mads only
on hearsay. We therefore set aside tho sanchion granted by the
Distriot Judge for offences under sections 193, 196 and 200 of the
Indian Penal Code.

Civil Revision Petition No. 25 of 1908.—This is a petition to
set aside the sanction granted by the Subordinate Judge of Madura
(East) for the prosecution ‘of the petitioner under section 199 of
the Indian Penal Code, w]ne‘h sanction was affirmed by the Dlstrlct
Judge,

T% 18 needless to repeat the facts which led up to this sanction
as they have already been stated in our judgment in Civil
Miscellaneons Petition No. 1319 of 1902. “

It is unneeessary to eonsider and decide whether, as held by the
District Judge, a Village Magistrate in this Presidency is or is not
a Ma ousm ate within the meaning of section of 197, clause (a), Civil
Procedure Code, as that expression is defined in the Imperial Groneral
Clauses Act (Act I of 1868 and Act X of 1897) for. we find that
the affidavit in question was sworn to before a Village Munsif who
pelhaps is also & Village Magistrate and the expression “ Village
Munsit” js defined in the Madras Village Courts Act, 1888,
as the Judge of the Court of a Village Munsif cstablished under
that Act and under clause (a) of section 197 of the Civil Procedure
Code - any Court may adwminister the oath of the declarant® to
an affidavit. Under sections 195 and 483, Oivil Procedure Code,
evidence may be given by affidavit in support of an application
“for attachment before judgment and if such affidavit is intended:
o be used in a judicial proceeding before a Court of Justice and the
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4

declarant has made a statement therein that is false to his knowe
ledge touching suy point material to the objeet for which the
affidavit is to be used, the declaraut will be guilty of an offence
under section 199, Indian Penal Code. 'We camob therefore hold
that the Conrts below acted illegally or with material ixvegularily
in tho exercise of their jurisdiction within the meaning of section
622, Civil Procedure Code, 1n granting and upholding the sauction
for an offence under section ‘199, Indian Penal Code, and if the
matter to which the sanction rclates had not come before us on
its merits in Civil Miscellaneous Petition No. 1819 of 1902 in
which we have just held that the case was one in sanction for a
criminal prosecution ought not to have been granted, we should
have simply rejected this petition and should not have thought it
necessary to exercise the extraordinary power of superintendence
conferred on this Court by section 15 of the Charter Act.
Ashowever we have alveady had to quash the sanction accorded
in the same matter, though under different sections of the Indian
Penal Code, we think it right and proper that in this case also, in
exercise of our powers under section 15 of the Charter Act, we
should set aside the sanction granted and wo aeeor(}ingly do so.

APPELLATE CIVIL,
Before Sir Avrnold White, Chief Justice, and My, Justice Moore.

TOTTEMPUDL VENKATARATNAM (PLAINTIFF), APIELLANT,
Ve

TOTTEMPUDI SESHAMMA AnD oTOERS (DL‘I‘TNDANTS),
RrsroNpuNs. *

Hindw Zaw—-WzZl by member of joint fumily—Nulure q/ property bequeathed—
Self~agquired or family yproperty.

The question reised in a snit was whether cerbain property which a Hindn
teahator had purported to deal with by his will was his self-acquired property or
was the family property of the testator and his son and grandson :

* Becond Appeal Nos, 798 and 799 of 1901, presented ngainst the decrees of
W. C. Holmes, District Judge of Kistna, in Appcal Snit Nos. 342 and 814 of 1900,
presented against the decree of 8. Gopala Chayier, Snbordinate J) udwo of Kistna,
in. Original Soit No. 7 of 1899,



