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Appricarion for leave to sue in formd pauperis. The Distrio gincanarsna
Judge dismissed the application, whereupon the applicant filed — A¥Y*®
this civil revision petition, on the ground that the Judge was SUK;?;;NM
bound to give leave if the allegations made by the petitioners
were such that, if true, they would show a good cause of action.
V. Krishnaswamd Ayyar for petitioner.
P. 8, Swaswami Ayyar for réspondent.
JupeumENT.~—I am asked to revise an order of the District
Judge dismissing an application for leave to suc in Jormd pauperis.
The argument has been that the Judge was bound to give leave
if the allegations made by the petitioners were such that, i¥ true,
they would show a good cause of action. Such a construction of
section 407, Civil Procedure Code, seems to e to he quite incon-
sistent with the express words of section 4006, Civil Procedure
Code, and is unsupported by authority. The authorities are the
other way—see Wamrakh Nath v. Sundar Nath(l) and dmirtham
v. Adiwar Manikkam(2).
This petition is dismissed with costs.

APPELLATE CIVIL.

Before Mr. Justice Bhashyam Ayyangar.

BSESHA AYYAR anp avorser (REspoNDENTS Nos, 2 anp 38), 1903,
PETI1I0NERS, , July 15,

v.

NAGARATHNA LALA (Arrerzant), COUNTER-PBTITIONER.*

Givil Procedure Code—Adct XIV of 1882, 4. 549 —Security  for costs—Appeal wnder
Letters Patent in case from mufussil— Power of High Court to order appellont
to give security.

A rogpondont in an appeal preferred under article 15 of the Letters Patent
against the decision of a single Judge of the High Court in a case from the
rufussil cannot apply for an oxder on the appeliant to give security for the costs

(1) L.L.R., 20 AlL, 209. (2) LL.R., 27 Mad., 37.

* Oivil Miscellaneous Petition No. 370 of 1903, praying the High Court to
order. the appellant in Letbers Patent appeal No. 1 of 1908, on the file of the
-High Coar$, to furnish sebun‘rv for the costs of the respondents Nos, & amd 3
therum.
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GusHa Avvag of an appeal. Section 549 of the Civil Procedure Cole applics only to appeals

N
NAGARATHNA
Lara,

preferred to the IIigh Comrt from subordinute Corvts subjech to its appellate
jurisdiction and nob to appenls preferved to the High Conrt, under article 15 of the
Letters Patent, from the jndgment of one of its own Judges. Nor does scction
647 apply to appeals under the Letters Putent so as to extend the provisions
of section 540 to such appeals.

AgrpicaTioNn for security for costs. The application was made
by the respondent in an appeal which had been preferred under
article 15 of the Letters Patent against the decision of a single
Judge of the High Court in a case from the mufussil.

K. Balonwkunda Ayyar, for the appellant, vaised a prelimi-
nary objection that the petition could not bhe entertained. He
contended that the Court has no jurisdiction to order security to
be given for the costs of a respondent in a Letters Patent appeal.
The Civil Procedure Code docs not apply to such appeals, so
section 544 eannot apply. (Vide Subhapatiy Chetii v. Nuarayana~
swmi Chetti(l).) Nor had any rules been framed by the High
Court for demaunding security in such a case. This heing a
mufussil case the jurisdietion of the late supreme Court, as a Cowrd
of equity, could not be invoked. \

M. B. Senkara Ayyar, for respondents Nos. 2 and 3.—1It appears
that no appeal lay te the late Sudder Court from the judgment of
one of its Judges. - The Liettors Patent provide for an appeal n
the case of the High Court. Though the jurisdiction of the High
Court is invoked under article 15 of the Tetters Patent, the
procedure to be followed should, in the absence of any express
provision to the contrary, be that prescribed by the Civil Procedure
Code for appeals. Section 549, is general in ity terms. Section
632 makes ibs provisions applicable to the High Court. The
effect of the Letters Patent appeal being only to ve-open the
second appeal, it is oniy a continnation of the second appeal
dnd the procedure prescribed for second appeals is applicable.
Under section 587, section 549 would apply. Iven if not, under
section 647,it would apply. Theword “ appeals” in the section
would not cover Letters Patent appeals. At any rate the High
Court has an inherent jurisdiction to demand security from an
appellant before it. The Iigh Court that hears the eecond
appeal and the Letters Patent appeal is the same.’ Its powers

blinaan ~s

(1) LL.R., 25 Mad, 555,
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are not more limited in the latter case than in the former. gesus Avvar

It would be an anomaly to hold that the IHigh Court has no

power to demand security in the Letters Patent appeal while 1t
has power in the case of a second appeal. DMoreover the respond-
ents were not called npon to appear in the second appeal and
now they are. There would be hardship in holding that no secu-
rity for costs can be demanded new. Where no specific rules
exist, the Cowrt will act according to justice, equity and good
conseience.

JupGMENT.—In my opinion the rcspondent in a Lotters
Patent appeal preferred against the deeision of a single Judge of
this Court in a mufussil case cannot apply for secumrity being
demanded from the appellant for costs. Section 542 of the Civil
Procedure Code applies only to appeals preferred to the High
Court from subordinate Courts subject to its appellate jurisdiction
(Sabhapathy Chetti v. Nurayanasani Chetii(1)) and not to appeals
preferred to the High Court under article 15 of the Lietters Patent
from the judgment of one of its own Judges. . Assuming that it
would be competent to the High Court to pass such a rule, no rule
has been made under section 652 of the Civil Procedure Code
anthorising the making of such an application.. It is also conceded
that no snch rule was in force in the old Sudder Court and that
being so, section 9 of the Charter Act cannot be relied upon in
suppert of this application. I am unable to accede to the argu-
ment that section 647 of the Civil Procedure Code applies to
Letters Patent appeals and that therefore the provisions of section
549 are extended.to Letters Patent appeals. The petition is
therefore rejected but without costs.

(1) L.L.R., 25 Mad,, 558,

v,
AGARATUXA
LALA.



